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Secretarv Gage on 
Banking and Cur 
rency. 


We print below,a por- 
tion of the address of 
Hon. Lyman J. Gage, Secretary of the 
Treasury at the meeting of the Virginia 
Bankers’ Association, giving the exper 
ience of the country in relation to 
banking and currency. and his 
concerning the present system: 

“Under that evolutionary tendency 
to which I have referred, and in the 
exercise of a large liberty, the banking 
system of the United States has madea 
history not different in its nature from 
that of our mechanical appliances. 
Beginning in.crude development, stim- 
ulated by new requirements, corrected 
by larger knowledge and experience, 
the system of banking was tending 
toward perfection. The laws of differ- 
ent states, which, thirty seven years 
ago, were the only laws relating to 
banking,varied from each other in their 
wisdom, and the business,as practically 
carried on, illustrated in the various 
localities the wise or unwise character 
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of those laws. I must stop here a mo- 
ment to emphasize,in the briefest terms 

the function of the banker. By most 
he is regarded as a dealer in money 
merely. He is such only to a very lim 

ited extent. He is essentially a dealer 
in credits. His business it is to give 
his monied obligations, well established 
and widely known as they are,or ought 
to be, in exchange for the monied obli- 
gations of his customers and dealers. 
The credit and financial ability of the 
average dealer are known only toa very 
narrow group’ They can and do make 
their position known to the banker, 
and by securing his credit instruments 
in exchange for their own they obtain 
power to acquire tools, instruments of 
production or articles of trade, This is 
true whether the banker's obligations 
they thus acquire be checks, drafts, or 
credit on his books against which they 
may draw, or his notes of hand of con- 
venient size, generally known as cur 

rency. Now, it is obvious that, with 
due regard to the public safety, the 
larger degree of liberty there be to the 
dealer and the banker in their mutual 
operations in this field of credit, the 
better will the public interests be served. 
The bank note issued by the banker for 
reasons which will appear a little later 
on is oftentimes the only instrument of 
which the dealer can make use, and 
under free conditions it would be use- 
fully availed of That this liberty of 
action could be wisely and safely 
employed was fully demonstrated in the 
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years anterior to the Civil War. 
“Slightly varying in non.-essentials, 
the system in vogue in New England, 
in Ohio, Indiana, Iowa, Louisiana and 
several other states, offered the most 
perfect machinery of domestic exchange. 
The action of the national government 
by which, in 1863, it repressed with a 
crushing tax that part of the banking 
machinery represented by bank-note 
issues, cut from under the _ business 
public,especially in those sections where 
capital was scarce, a most important aid 
to industry and productivity. Whether 
this arbitrary action was justifiable on 
the grounds of public need; whether, as 
has been claimed, the repression of the 
bank-note and the infusion of the green- 
back into the avenues of our daily 
commerce was necessary to save the 
nation’s life, is a question not yet fully 
answered. If that question be settled in 
the affirmative, however, no one dare 
set up the claim that the perpetuation of 
the greenback is now essential to the 
perpetuity of the national life, The 
repressive legislation referred to destroy- 
ed an instrument of commerce of the 
most useful kind—an instrument every—- 
where available to character and capacity 
as industrial needs required. It substi- 
tuted a credit instrument not thus 
responsive. I cannot follow, into all its 
details, the injurious influence of this 
artificial medium, If the issue of the 
greenbacks could have been avoided, 
their utterance was a most expensive 
makeshift, for it is clearly discernible 
that, through their depreciation in the 
world’s standard money, they piled up 
the principal of the interest-bearing debt 
not less than a thousand millions of dol- 
lars. This is bad enough, but it is not 
the worst. A poor machine, when a 
better can be had, often accounts for 
the whole difference between ruinous loss 
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and desirable profit. A railroad man 
whose line is just earning enough to pay 
its actual cost of operation,recently said 
to me: ‘If I could throw into the scrap 
pile forty of my locomotives and have 
the means to buy and putin their place 
an equal number of the newer types, I 
could earn a dividend out of my increased 
power of transportation.’ 

‘*T assert that the greenback is a weak 
and ineffective device if we compare it 
with the bank-note in its usefulness to 
production and exchange. The truth of 
this can be best apprehended, perhaps, 
by an illustration. A banker, if you 
please,at some Western point where the 
pioneer is fighting a hard battle with 
climate and soil, is visited by some one 
or other of the agents of production or 
exchange that have found their homes 
in his locality. The banker has some 
capital, He has a good credit, The 
sanctions of the law are over him, and 
the inhibitions of the law are calculated 
to keep him in a path ofsafety. Within 
the lines of these proper inhibitions, he, 
like all other men,ought to have perfect 
liberty. Visited, as I have just said, by 
some member of the community who 
desires a loan,the banker finds two ways 
by which the needs of his customer can 
be met; the one is by loaning him money, 
that is to say, actual capital in the form 
of money; the other is by loaning to his 
customer the use of his (the banker’s) 
credit; and,as I have already explained, 
this is the more important field of the 
banker’s operation. If the banker has 
money in hand he can supply his cus- 
tomer’s need. If his supply of money 
on hand be only adequate to form a 
proper reserve against his own out- 
standing liabilities, money he cannot 
lend, His credit, however, he may ex- 
tend. He can give to the proposed 
borrower a credit upon his books against 
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which the borrower might check, but, 
unfortunately, the borrower must make 
use of the credit at outside points where 
his credit is not known, and where his 
checks upon the banker would not be 
received. He desires to buy wheat, or 
cattle, or lumber, or employ labor, so 
that, in the case I have just supposed, as 
he cannot borrow the money of the 
banker,who has not the money to spare, 
and as he cannot avail himself of the 
banker's credit, because of ihe disability 
just pointed out,his purpose is defeated 
and his enterprise to the community is, 
by so much, lost. There was one form 
of credit which the banker, except for 
the law, could have extended to him, 
namely,the banker's own notes in denom- 
inations of convenient size, which would 
be acceptable in exchange to dealers and 
laborers, ever at points quite remote. 
Do you ask why does not the banker 
lend him greenbacks since there are 
plenty of greenbacks in circulation? 
The answer is that the greenbacks are 
no more available to the banker for such 
a purpose than silver or gold, since he 
can acquire neither except through buy- 
ing them inthe market or borrowing 
them at the market price, if, perchance, 
there be any place in the market where 
he could borrow them to re-loan again 
to his customer. Do you ask why he 
could not obtain, if he werea national 
banker, his own notes under the law as 
it is and lend them to his proposed bor- 
rower? The answer is plain enough. 
It is because if he sought to do this, he 
would have to invest about $120 of his 
capital in the bonds of the United States 
and put them up as security to his own 
notes for only $100. This kind of im- 
poverishment he could not endure. 
Every dollar he thus invested would 
tend to weaken his ability to serve the 
public need where he lived. Besides it 
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would be an empty and useless perform- 
ance, 

“If he was possessed of $120 in capital, 
with that he could buy in the market 
$20 in silver or gold or greenbacks, and 
thus have $120 to lend, while,as we have 
seen, if he took the only route by which 
he can now issue his own notes. he would 
only have $100 to lend. It is at this 
point that the money question, as it re- 
lates to the currency, 
sidered. 

‘The present system paralyzes one of 
the instruments of credit, the most 
useful in those regions of country where 
the mechanisms of exchange, such as 
checks and drafts and bills of exchange, 
are not available for the current uses of 
productivity andcommerce. Itis urged 
in behalf of the Government issues of 
paper money that it isa saving of inter- 
est tothe people. That is to say, that 
the government having $346,000,000 of 
its notes outstanding drawing no interest, 
against which it carries only a reserve 
balance of $100,000,000 in gold,thus saves 
the interest onthe difference of $246,- 
000,000, The interest on $246,000,000 
at 3 per cent. is $7,380 000, and if no 
other considerations were to be taken 
into view this saving to the people is to 
be desired, but it must not be forgotten 
that the government, in its broadest 
definition, is the people, and if we save 
on one hand the interest on $246,000,000 
by the repression of a natural instrument 
of credit like the bank-note, we may 
lose, through the destruction of this 
better instrument,economical values and 
advantages far in excess of the seven 
millions or more supposed to be econo- 
mized. Congressman Walker,Chairman 
of the Committee on Banking and Cur- 
rency in the House of Representatives, 
whose power of analysis on these import- 
ant questions is of the first order, figures 


is to be con- 
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up that by reason ofa higher rate of 
interest under our present system oc- 
casioned by the repression of bank-note 
issues, the people are taxed, in the pay- 
ment of such higher interest,asum equal 
to more than seventy millions per annum, 
and I have not yet seen anybody able to 
refute his proposition,”” 


It is reported from 
Washington that the 
Caucus Committee on Currency that 
has been holding sessions at Atlantic 
City, has agreed upon a measure which 
provides for the redemption of all obli- 
gations of the government in gold; also 
that greenbacks when once redeemed in 
gold shall be reissued only for gold; 
that national banks may issue notes to 
the par value of the bonds deposited by 
them in the Treasury, and that national 
banks may be established in small towns 


The Caucus Commit- 
tee on Currency. 


with a capital of $25,000, the legal min- 


imum at present being $50,000. This is 
a considerable measure of reform, al- 
though it does not go to the extent of 
Secretary Gage’s recommendation that 
the currency functions of the Treasury 
be separated by law from its other func- 
tions, i.e. that an issue and redemption 
department should be established in the 
Treasury, to which certain funds should 
be transferred, and that these funds 
should be applied solely to the purpose 
of keeping the currency of all kinds at 
par with gold. 


It is a familiar rule of 
commercial law that 
where the holder of a negotiable note 
makes a binding agreement with the 
maker, extending the time of payment 
thereof, this operates to discharge a 
non-consenting indorser from liability. 


Release of Indorser 
by Extension. 
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In this connection we publish an interest- 
ing case from the Supreme Court of Ap- 
peals of Virginia, discussing and decid— 


. ing the following question: 


Where the holder of a note makes a 
binding agreement with the second in- 
dorser thereof, extending the time of 
payment, does this operate to release 
the first indorser, or must the agreement 
be made with the principal debtor, i,e 
the maker, to have this effect? 

The conclusion is reached that the 
first indorser is not released, because he 
is not thereby debarred (as he would be 
if the agreement was with the maker) 
from paying the debt at once, and pro- 
ceeding against the principal, or from 
exercising any other rights which one, 
in his position, may assert. The court 
holds that the agreement of extension, 
to operate as a release, must be one 
with the principal debtor solely. 

It is to be noted that the Negotiable 
Instruments Law, which was enacted in 
the State of Virginia in the year 1898, 
provides the following rule governing 
this matter: 

‘*A person secondarily liable on the 
instrument is discharged * * * 6. By 
any agreement binding upon the holder 
to extend the time of payment, or to 
postpone the holder's right to enforce 
the instrument, unless made with the 
assent of the party secondarily liable, or 
unless the right of recourse against such 
party is expressly reserved.” 

No reference to this enactment is made 
in the decision of the supreme court of 
appeals which, doubtless, involves a 
transaction that took place before the 
Negotiable Instruments Law went into 
effect, But wedonot think the statutory 
rule now in force is inharmonious with 
the rule promulgated by the court. 
True, the statute does not say in so 
many words that ‘ ‘the agreement bind- 
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ing upon the holder to extend the time 
of payment” must be with the maker, 
but where made with the second indor- 
ser, itis not “binding” on the holder as 
to the maker or first indorser, and the 
holder could sue either at once, not- 
withstanding the agreement with the 
second indorser, so it could hardly be 
contended that the first indorser would 
be released by this statute, under such 
circumstances. We think the statutory 
rule is merely a declaration of the com- 
mon law rule in this particular, as illus- 
trated by the published decision, rather 
than operating to make a change there- 
in; but, of this, it will not do to be too 
sure. 


Irregular 
Indorsements. 


Irregular indorsements up- 


on promissory notes—i e. 
where a person other than the payee 
signs the note on the back before delivery 
or acceptance for the purpose of giving 
it credit—are constantly met with in 
banking, and the courts in nearly every 
State of the Union have pronounced 
their own, independent rules governing 
the nature of the liabilityassumed. We 
republish this month from the ‘‘Central 
Law Journal” an article by D. W. Kuhn, 
Knoxville, Tenn., in which all these 
various rules as expounded in conflicting 
decisions,have been examined and stated. 
This we do for the purpose of illustrating 
the great variety of conflicting rules 
which exist, or have existed, in the 
United States, governing one single form 
of commercial contract, and how im- 
measurably better it is to have all such 
matters regulated by a uniform rule 
such as provided by the Negotiable In- 
struments Law, The rule of the Nego- 
tiable Instruments Law, now enacted in 
14 States and the District of Columbia, 
is as follows: 

‘“‘Where a person, not otherwise a 
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party to an instrument, places thereon 
his signature in blank before delivery,he 
is liable as indorser in accordance with 
the following rules: 

1. If the instrument is payable to the 
order of a third person, he is liable to 
the payee and to all subsequent parties; 

2. [f the instrument is payable to the 
order of the maker or drawer, or is pay- 
able to bearer, he is liable to all parties 
subsequent to the maker or drawer; 

3. If he signs for the accommodation 
of the payee, he is liable to all parties 
subsequent to the payee.” 

Mr, Kuhn's article,as appearing in the 
Central Law Journal, contains copious 
citations of the authorities in the differ- 
ent states supporting the text. These 
we have omitted, as the object of pub- 
lishing the article in this Journal is 
mainly to illustrate the divergence of 
rules,without reference to the particular 
state in which they obtain, especially so 
since in many of the states whose auth- 
orities Mr. Kuhn cites in support of his 
text, the Negotiable Instruments Law 
has already been enacted, changing the 
judicial rule formerly obtaining; so that 
to this extent the article really is a state- 
ment of law which formerly existed, 
rather than of existing rules. 


Taxation of bank 


<¢ Bank presidents in 
presidents in Georgia. 


Georgia have the 
honor of being ina special class by them- 
selves, in the contemplation of the law- 
making body ofthestate. The Georgia 
legislature has imposed a tax of $10 per 
head on the president ‘‘of each of the 
banks of the state.” This will be an 
exceptional burden upon that well-known 
banker, William S. Witham, of Atlanta, 
and may necessitate a curtailment of 
segars or other luxuries. According to 
the latest bank directory, he figures as 
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the president of no less than seventeen 
banks in the state. More than probable 
the legislator who introduced the meas- 
ure, had Mr. Witham in mind when he 
framed the act. 

Elsewhere in this number a decision 
of the Supreme Court of Georgia is pub- 
lished, bearing on this act. It holds that 
the law is inoperative as to the presidents 
of the national banks, so that the state 
bank presidents must, alone, share its 
burdens. 


Outside Profits 


Cashiers of banks some- 
of Cashiers, 


times find time to conduct 
little negotiations, of a perfectly legiti- 
mate nature, outside of the regular bus- 
iness of the bank. Accustomer of the 
bank, for example, desires to procure a 
purchaser for the sale of certain stock 
and is willing to pay a commission to an 
agent for negotiating its sale, or a cor- 
poration in the place where the bank is 
located desires to market an issue of its 
bonds, and the cashier makes a_ special 
trip to a money center in his behalf. 
Now, this is a class of business that does 
not come within the strict definition of 
banking, and incorporated banks are 
not clothed with power to act as agent 
in such matters; but the cashier does 
the work as an individual,and the money 
transactions necessary to the consum- 
mation of the negotiation,are carried on 
through, and benefit, the bank. 

An interesting question which arises 
in this connection is whether the cashier, 
individually, or the bank, is entitled to 
the commissions earned in effecting the 
sale? The cashier may very naturally 
think they belong to him, individually. 
Suppose, he will say, the bank, as a cor- 
poration, should bring suit therefor 
against the principal in the transaction. 
Could it recover for something it had no 
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power to do? But, however this may 
be,as between bank and cashier it would 
seem that profits thus earned belong to 
the bank,and if the cashier collects them 
and fails to turn them over to the bank, 
the latter is entitled to recover them in 
an action against him. This point is il- 
lustrated in a decision by the Supreme 
Court of Missouri which we have pub- 
lished in this number thinking the mat- 
ter of sufficient interest to bank officials, 
to warrant such publication. 

Just a line in conclusion: Although 
“turn about is fair play,” suppose the 
cashier individually executes an attach- 
ment bond for a distant suitor, doing 
same that his bank may stand in favor 
with some distant correspondent, and 
then has to individually foot the bill? 
Is he entitled to reimbursement from his 
bank? Not as matter of law. The 
bank has no power to, itself, go on the 
bond, and no power to indemnify any 
one who does. So whether the cashier, 
individually, is earning a profit, or is 
suffering a loss, in a transaction wherein 
the bank has, itself, no power to act but 
from which it receives a benefit more or 
less direct, is a matter of some consider- 
able difference—to the cashier. 


Late advices from 
Washington are to the 
effect that the Supreme Court of the 
United States has just handed down a 
decision in the case of Hayden ,Receiver 
of the Capital National Bank of Lincoln, 
Nebraska v. Chemical National Bank 
of New York (Justices White, Peckham 
and McKenna dissenting) holding that 
remittances sent by a bank to its corre- 
spondent in another city prior to its 
closing as a failed bank,and not received 
by the correspondent until after the 
sending bank has been closed, cannot 
be recovered by the receiver of the 
failed bank. 


Title to Remittances 
in the Mail. 





PRESENTMENT OF CHECKS 


BY MAIL. 


PRESENTMENT OF CHECKS BY MAIL, 


The judicial conflict is still going on 
between the courts of different states in 
providing diverse rules governing the 
actions of bankers and others in dealings 
with commercial paper. The uniform 
Negotiable Instruments Law, now en- 
acted in nearly one-third of the total 
number of states and destined to rapidly 
gain foothold in many more, has made 
a great stride toward interstate uniform- 
ity of rules governing negotiable paper; 
yet this law, admirable and comprehen- 
sive as it is, by no means covers all the 
subjects in the law of commercial paper 
wherein uniformity of rule is desirable, 
-—there are many more outside its pale, 
which still remain for the courts to con- 
tend over and provide rules under which 
a stated act or transaction in one State 
is permissible and correct, while in an- 
other state, the identical act is contrary 
to law and negligent. 

Take, as a fitting example, the proper 
rule to govern the presentment of checks 
by mail, concerning which we publish a 
pertinent decision in this number. This 
is a subject not covered by the provis- 
ions of the Negotiable Instruments Law 
yet daily thousands upon thousands of 
checks, drawn upon banks in one local- 
ity, are used to make payments at a dis- 
tance, and are deposited by payees or 
indorsees in banks, faraway from home, 
for presentment and collection, These 
checks cannot be collected by messen~ 
ger nor can the money which they call 
for—specie or cash—be specifically re- 
turned to the owner. The modern 
methods, evolved from the necessities of 
the situation, must be employed. The 
mail must be used in forwarding such 
checks for collection, and instead of the 


specific cash payment called for by the 
check, going out from the locality where 
payable, to the owner, the return for the 
check is generally made by a draft on 
some central point where an aggregate 
of funds is kept on hand. 

Now, the specific point of conflict 
which we here propose to illustrate, con- 
cerns the proper method of getting the 
check to the bank which must pay it. 
The mail must be used—that is recog- 
nized, even by the courts—but to whom 
must the check be mailed? The banks, 
generally, have one or more ways, 
forced upon them by the necessities of 
the business; the courts, very generally, 
have something different, quite beauti- 
ful in theory, but impracticable in prac- 
tice. Asaresult, whenever a loss oc- 
curs, and the bankers’ way is not the 
courts’ way, the bankers are held negli- 
gent, and must suffer the consequences. 

Down to the present, there has been 
just about one way of getting a check, 
held at a distance, to the place of pay- 
ment, which would satisfy the require- 
ments of the courts, namely, direct 
transmission to an agent at the place of 
payment, The bankers, generally, have 
had two ways, both differing from the 
courts’ way,and both held negligent, 
whenever a loss has occurred, although 
concerning the millions upon millions 
of collections and payments, effected 
through these ways without loss, the 
courts have been silent. 

One of these ways has been a for- 
warding of these checks through corre- 
spondents—a chain of correspondents, 
known to each other, keeping mutual 
accounts in which items going both 
ways can be charged without actual 
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transfer of cash, balances alone having 
to be adjusted periodically. This way, 
though effective, generally results in a 
roundabout course of progress for the 
particular check, which does not reach 
the place of payment as soon as if sent 
direct. This method the courts refuse 
to sanction as being in violation of their 
rule of due diligence; hence, whenever 
aloss occurs through non-payment of 
the check, because of failure of the 
drawee, or withdrawal or attachment of 
the funds of the drawer,in the interim be- 
tween the time when the check was ac- 
tually presented, and the time it might 
have reached the drawee by direct 
transmission to an agent at the place, 
the loss is decreed to fall on the collect- 
ing bank which has caused the delay. 
The other of these bankers’ ways has 
been a mailing of the check direct to the 
drawee. This, heretofore, has been re- 


garded quite universally by the courts, 


as a little too direct. It is concededly 
negligent and foolish, they say, for the 
holder of a note to mail it to the maker, 
and thus part with, and place in the 
hands of the debtor, the very evidence 
of the debt, upon which his claim is 
founded; and they have applied this 
same view, in a number of cases, to 
drawee banks, placing them in the debt- 
or category concerning checks (also, with 
more reason, certificates of deposit), 
mailed direct to the payor bank. Losses 
having occurred in these cases through 
failure of the bank to remit, the method 
of presentment has been stamped as 
negligent, and the loss visited upon the 
one adopting it. 

We now, and as a matter of partial 
conflict to the above, have to note the 
exhaustive decision of the supreme court 
of Oregon (page 273, this number), 
which so far as the mailing of an unin- 
dorsed check by the payee direct to the 
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drawee bank is concerned, takes the 
view that the method adopted of direct 
presentment by mail, is proper and is 
supported by custom. Whether the 
same view would be taken as to in- 
dorsed checks, and certificates of depos- 
it, the court does not commit itself, 

It is not our object to enter into any 
discussion upon the merits and propriety 
of a method of direct presentment by 
mail; we accomplish our present purpose 
when we call attention to the muititud- 
inous checks and other items that the 
banks are daily forced to receive on de- 
posit and collect at distant points, and 
to the fact that the present development 
of judicial law concerning the method 
by which they must be forwarded for 
payment, is far from satisfactory, and 
not even uniform. In Oregon, the banks 
can mail checks direct to drawees, with- 
out risk; in other states, the same act 
will be held negligent, and proof of any 
custom so to do, will be rejected as _un- 
reasonable, 

In view of this continued conflict and 
uncertainty of rule governing dealings 
in commercial paper, not touched or 
covered by the Negotiable Instruments 
Law, what,if any,remedy is practicable? 
There must bea scientifically correct 
method, or methods, of collection of 
distant checks—practicable from the 
standpoint of the banker, and proper in 
view of the requirements of the situation. 
Generally, it will be found that the 
methods adopted by bankers, so univer- 
sally as to become crystallized into cus— 
toms, are the best and most practicable, 
in view of all the circumstances; but 
usually (although the Oregon case is an 
exception) the courts will not give heed 
to or sanction established customs, when 
they conflict with pre-conceived theories 
of law, shutting them from view on the 
ground that they are ‘‘unreasonable”’ 
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and unworthy of consideration. If the 
law making bodies would either directly, 
or through some specially appointed 
commission,study the clearing principle 
in cities,now extending to districts,states, 
and even larger areas, the principle of 
set-off in the collection of drafts between 
different localities, the adjustment of 
balances by currency shipments from 
place to place, the complicated mechan- 
ism involved in these and other opera- 
tions, and the necessary part which the 
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banks of the country play therein—in 
short, the entire phenomena uf modern 
exchange,—and thus bring themselves 
to recognize the necessities of the situa- 
tion, a code of legislative-made rules 
could be adopted, which would not only 
simplify and legalize the methods of 
presentment by mail,but also the various 
other modern practices of bankers con. 
nected with the vast movement of inter- 
ior exchange. Must such an outlook be 


regarded as a mere Utopian dream, or a 
tangible future reality? 


THE NEW YORK SAVINGS BANK ASSOCIATION, 


At the annual meeting of the New 
York Savings Bank Association held May 
10, 1899, addresses were made by the 
president, J. H. Rhoades, by F. D. Kil- 
burn, superintendent of the state bank- 
ing department,by Charles S. Fairchild, 
ex-secretary of the Treasury, and by 
Prof. W. G. Sumner of Yale. The fol- 
lowing resolution,offered by C. E. Han- 
aman, president of the Troy Savings 
Bank, was unanimously adopted. 

‘‘Whereas, Methods for good govern- 
ment and the interests of the public de- 
mand that there should be in force a 
well regulated system whereby complete 
statements of the public debt of all mun- 
icipalities within the state should be an. 
nually made and kept on file in the office 
of the Cortroller of the State; and, 

‘‘Whereas, The people of the state, 
through the savings-banks, have loaned 
to these municipalities their savings to 
the extent of $181,000,000, and have 
therefore the right to ask for such de- 
tails as will enable those in charge of 
their deposits to judge at all times of the 
extent of such liability on the part of 
each municipality; therefore be it 

‘*Resolved, That this association re- 


spectfully urge such prompt action on 
the part of the Legislature as will, either 
through the amendment of existing law, 
or the creation of a new law, require the 
proper official or officials of each munici- 
pality to render annually to the State 
Controller a tull and complete statement 
of the debt of such municipality ,includ- 
ing such amounts,if any,as are properly 
applicable as a sinking fund for the ex- 
tinguishment of such debt, Also thata 
failure on their part to make such annual 
returns shall constitute a misdemeanor; 
and that such reports, when made, shall 
be filed and tabulated in the office of the 
State Controller, and be at all times 
available for inspection 
ence. 

‘Resolved, That in our judgment, 
steps should also be taken by the Legis- 
lature to investigate, by commission or 
otherwise, the methods now in use by 
the Treasury officials of the various 
municipalities in keeping their official 
accounts, especially those of counties, 
towns and villages, and, if found to be 
necessary, to require by law that such 
accounts shall be kept by a regular sys— 
tem of double-entry bookkeeping.” 


and refer- 
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PAYMENT OF DEPOSITORS'’ NOTES 


We would invite the attention of our 
readers in Tennessee to one important 
change wrought by the enactment of the 
Negotiable Instruments Law in that 
state, namely, providing a different rule 
upon the authority of a bank to pay the 
note of its depositor, made payable at 
the bank, in the absence of express in- 
struction from the depositor so to do. 

The rule of law upon this matter has 
not, in the past, been uniform in the 
various states. In Tennessee, the rule 
governing the action of the banks was 
established some ten years agoin the 
case of Grissom v. Commercial National 
Bank of Nashville, 87 Tenn. 350 

In that case a customer of the Nashville 
bank had issued his sixty day note for 
$1,000 made payable at the bank, and 
at maturity, the bank paid it, upon pre- 
sentment by the holder, the same as it it 
had been a check of the customer. The 
customer having had no notice that his 
note had been paid, and in ignorance 
thereof, thereafter had a settlement of 
his transactions with the payee,in which 
the latter was allowed credit for the 
amount of the note. Afterwards,claim- 
ing the bank had no authority to pay the 
note, the customer brought suit against 
it for its amount, which the bank had 
debited his account and refused to pay 
over to him. The bank in justification 
introduced the testimony of officers of 
Nashville banks to the effect that it was 
the custom of the banks in that city, 
where notes were made payable ata par- 
ticular bank, to pay such notes when 
the maker had sufficient funds to his 


credit for that purpose, without instruc-’ 


tions, and to charge the same to the 
general account of the maker. The 
bank also contended that, independent 


IN TENNESSEE. 


of custom, as matter of law, it had the 
right to treat a note so made as the 
equivalent of a check,and as a direction, 
therefore, on the part of the maker, to 
pay same on his general account as a 
depositor, 

The court found against the bank,both 
on the custom and on the law, holding 
that where a customer made his note to 
a third party, payable at his bank, this 
did not operate as an order on the bank 
to pay the note in the absence of any 
instructions, and in the absence of any 
understanding or agreement growing 
out of the previous course of dealing 
between the parties. 

Ever since this decision, it has been 
the practice of the banks in Tennessee, 
not to pay such depositors’ notes, unless 
expressly instructed so to do by the 
makers, or unless justified by some 
general agreement or understanding be- 
tween bank and customer, that the lat- 
ter’s notes made payable at the bank, and 
his checks,should each be upon the same 
footing. 

Now,the Negotiable Instruments Law 
works a change, and provides a rule 
similar to that formerly contended to be 
the custom of the banks of Nashville. 
The rule is as follows: 

‘*‘Where the instrument is made pay- 
able ata bank it is equivalent to an order 
to the bank to pay the same for the ac- 
count of the principal debtor thereon.” 

It will now be necessary for the Ten- 
nessee banks to reverse their practice in 
this regard, and desirable, as well, to 
inform their customers of the changed 
legal effect of notes which they execute, 
payable at their banks, same being pay- 
able as checks, without instruction from 
maker, or notice from bank. 


















It is a very unusual thing to find a 
state in the Union where the shares of 
the national banks have been absolutely 
free from taxation fora number of years, 
and yet such has been the case in Cali- 
fornia down to the present year, not be- 
cause the state has had no power to as- 
sess and collect a tax upon the shares of 
the national banks but because it has 
not heretofore provided adequate legis- 
lative machinery for so doing. This is 
now sought to be remedied by legislation 
enacted at the present session, which we 
print below, and leading up to this it 
may be of interest to take a brief look 
at the former defective tax machinery 
and see how it happened that the state, 
for so long, omitted to avail itself of 
such a fruitful source of revenue. 

It seems that under the constitution 
and laws of California the owner of 
moneyed capital invested in credits was 
entitled, when assessed for taxation, to 
deduct therefrom all debts due by him 
to bona fide residents of the state. 
Coming to the taxation of banks, section 
3608 of the Political Code, enacted in 
1881, and subsequently held constitu- 
tional-and applicable to all the State 
banks, provided: 

‘*‘Shares of stock in corporations pos— 
sess no intrinsic value over and above 
the actual value of the property of the 
corporation which they stand for and 
represent, and the assessment and taxa- 
tion of such shares and also of the cor- 
porate property would be double taxa- 
tion. Therefore, all property belonging 
to corporations shall be assessed and 
taxed, but no assessment shall be made 


of shares of stock, nor shall any holder 
thereof be taxed thereon.” 


This provision that the property of 
state banks shall be assessable, but not 


TAXATION OF NATIONAL BANKS. 


TAXATION OF NATIONAL BANKS IN CALIFORNIA. 


the shares of stock therein, nor the 
holders thereof, has resulted in such an 
important difference between the method 
of taxation of state banks, and that of 
the national banks, the taxation of which 
under the national bank law is provided 
to be upon the owners of theshares and 
must be without discrimination, that 
the attempted assessment and taxation 
of the national bank shares under the 
California provisions of law was declared 
by the Supreme Court of California, in 
1897, to be null and void, (See McHenry 
v. Downer, 116 Cal. 20.) 

The following statement shows the 
differences in the method of valuation 
for the purposes of taxation which led 
to this result: 

The shares of stock in the state banks 
were not assessed. In lieu thereof, all 
the property of the bank was assessed. 
But this did not include government 
bonds, or other non-assessable property, 
and all solvent credits unsecured by 
deed of trust, mortgage or other lien on 
real or personal property due or owing 
were to be assessed subject to a deduc- 
tion for all debts (not secured as above) 
due and owing by the bank to bona 
fide residents of the state. (Pol, Code 
Sec. 3629) 

In the'case of national banks, how- 
ever, provision was made that the shares 
of stock were to be assessed at their 
value, after deducting only the property 
actually assessed to the bank—its real 
estate and debts secured by mortgage, 
trust deed, etc. But the assessor was 
not authorized to deduct debts owing by 
the owner of the shares for the reason 
that national bank shares were held, in 
California, to be property, and not 
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credits from which under the law, debts 
could be deducted. 

The above shows the disparity in the 
former mode of taxation which becomes 
more apparent when it is considered 
that one-third of the paid-up capital 
stock of every national bank had to be 
invested in non- assessable property, viz. 
in the registered bonds of the U. S. 
Government, required to be deposited 
with the U. S. Treasurer as security for 
its notes, before it could be authorized 
to do business. No method was pro- 
vided by the California statute for 
deducting from the value of the shares 
anything on this account. Waiving the 
fact that the shares in the state banks 
were not assessed at all and assuming 
that the assessment of all the property 
of a state bank might be the equivalent 
of the assessment of the shares in a 
national bank, the stubborn fact re- 
mained that under the former California 
law, it was not such equivalent, but 
militated against the owners of stock in 
the national banks, The above reasons 
led the Supreme Court of California to 
hold, as stated, that an attempted as- 
sessment and tax of national bank shares 
thereunder was null and void. 

But as this decision was not rendered 
until the year 1897, the eyes of the 
authorities were then first opened to the 
defects in the law under which national 
bank shares escaped taxation, and the 
California legislative sessions being 
biennial, the present year afforded the 
first opportunity to apply the remedy, 
The law now enacted is as follows: 


*CHAPTER LXXX. 
An act to amend section thirty-six hun- 


dred and eight of the Political Code of. 


the state of California, relating to the 


*Became a law, under constitutional provision, 
without Governor’s approval, March 14, 1899. 
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general revenue of the state, and to 

property liable to taxation for the 

purpose of revenue; and to add new 
sections,to be known as sections num- 
ber thirty six hundred and nine and 
thirty six hundred and ten, also relat- 
ing to the general revenue of the state, 
and to property liable to taxation for 
the purpose of revenue. 

The People of the State of California, rep- 

resented in Senate and Assembly, 
do enact as follows. 

SECTION 1. Section thirty six hun- 
dred and eight of the Political Code of 
the state of California is amended to read 
as follows: 


3608. Shares of stock in corporations 
possess no intrinsic value over and above 
the actual value of the property of the 
corporation which they stand for and 
represent; and the assessment and taxa- 
tion of such shares, and also all the cor- 
porate property, would be double taxa- 
tion. Therefore, all property belonging 
to corporations, save and except the 
property of national banking associations 
not assessable by federal statute, shall 
be assessed and taxed. But no assess- 
ment shall be made of shares of stock in 
any corporation, save and except in 
national banking associations, whose 
property,other than real estate,is exempt 
from assessment by federal statute. 


Sec. 2. A newsection is hereby added 
to the Political Code of the state of Cal- 
ifornia, to be known as section thirty- 
six hundred and nine thereof, to read as 
follows: 


36c9 The stockholders in every 
national banking association doing bus- 
iness in this state, and having its princi- 
pal place of business located in this state, 
shall be assessed and taxed on the value 
of their shares of stock therein; and said 
shares shall be valued and assessed as is 
other property for taxation, and shall 
be included in the valuation of the per- 
sonal property of such stockholders in 
the assessment of the taxes at the place, 
city, town, and county where such 
national banking association is located, 
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and not elsewhere, whether the said 
stockholders reside in said place, city, 
town, or country, or not; but in the as- 
sessment of such shares, each stockholder 
shall be allowed all the deductions per- 
mitted by law to the holders of moneyed 
capital in the form of solvent credits, in 
the same manner as such deductions are 
allowed by the provision of paragraph 
six of section thirty-six hundred and 
twenty-nine of the Political Code of the 
state of California. In making such 
assessment to each stockholder, there 
shall be deducted from the value of his 
shares of stock such sum asisin the 
same proportion to such value as the 
total value of its real estate and property 
exempt by law from taxation, bears to 
the whole value of all the shares of cap- 
ital stock in said national bank. And 
nothing herein shall be construed to 
exempt the real estate of such national 
bank from taxation. And the assessment 
and taxation of such shares of stock in 
said national banking associations shall 
not be at a greater rate than is made or 
assessed upon other moneyed capital in 
the hands of individual citizens of this 
state. 


Sec. 3. A new section is hereby added 
to the Political Code of the state of Cal- 
ifornia, to be known as section thirty- 
six hundred and ten thereof, to read as 
follows: 


3610. The assessor charged by law 
with the assessment of said shares shall, 
within ten days atter he has made such 
assessment, give written notice to each 
national banking association of such as- 
sessment of the shares of its respective 
shareholders; and no personal or other 
notice to such shareholders of such as- 
sessment shall be necessary for the pur- 
pose of this act. And incase the taxon 
any such stock is unsecured by real es- 
tate owned by the holder of such stock, 
then the bank in which said stock is held 
shall become liable therefor; and the 
assessor shall collect the same from said 
bank,which may then charge the amount 
of the tax so collected to the account of 
the stockholder owning such stock, and 
shall have a lien, prior to all other liens, 
on his said stock, and the dividends and 
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earnings thereof, for the reimbursement 
to it of such taxes so paid. 

SEC. 4. 
mediately. 

By this it will be seen the former sec- 
tion, 3608, is amended so as to except 
from the provision that corporate prop- 
erty itself,and not shares of stock there- 
in, shall be taxed, the shares of stock in 
national banking associations; and also 
new sections, 3609 and 3610, are added, 
providing for the taxation of sharehold- 
ers in national banking associations, 
permitting the deduction of their debts 
from their solvent credits,and providing 
the mode and machinery by which such 
taxes shall be assessed and collected, 

This act became alaw March 14,1899. 
Under it, the question has now arisen 
whether or not this scheme of taxation 
shall be followed in reference to national 
banks in assessing for the year 1899; 
whether the act not having gone into 
effect until March 14th, it would be 
proper to assess under its provisions this 
year, March 1st being the date on which 
the liens for taxes attach. 

Attorney General Ford under date of 
April 14, has written an official opinion 
for the District Attorney of Los Angeles 
County, that under the law as it now 
stands, the county assessors should pro- 
ceed to assess the shares of stock of the 
national banks as required by sections 
3608, 3609 and 3610 ot the Political Code 
for the fiscal year 1899—1900. The 
reasoning of the opinion is as follows: 
Under the state constitution, in con- 
junction with section 5219, U. S. Rev. 
St., the taxation of shares of stock of 
national banks, as other personal prop- 
erty is taxed, is permitted. But these 
provisions were not self-executing and 
required legislative enactment to provide 
a mode of fixing the valuation, etc. of 
such shares of stock. This the legisla— 


This act shall take effect im- 
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ture failed to do prior to the additions 
of sections 3609 and 3610 of the Political 
Code in 1899. Following the constitu- 
tional provision,section 3628 of the Pol- 
itical Code provides for the assessment 
of property to the owners atizm. on 
the first Monday of March of each year 
and the assessor must, between that 
date and the first Monday in July, 
ascertain the names of all taxable inhab 
itants and all county property subject to 
taxation, etc. By section 3652 he must 
complete his assessment book on or 
before the first Monday of July in each 
year,and the new sections 3609 and 3610, 
taking effect March 14. provide the mode 
of assessment of national bank stock. 
S:ction 3717 of the Political Code pro- 
vides that every tax due upon personal 
property is a lien upon realestate of the 
owner from and after 12 m. of the first 
Monday of March in each year. 

The Attorney-General reasons that it 


The value attached by bank directors 
and managers to the success of members 
of their staffs in the Institute of Bank- 
ers’ Examinations, is increasing year by 
year. Mr. F. E, Steele, in his little 
volume ‘‘How to Pass the Institute of 
Bankers’ Examination” points out that 
‘ta growing number of banks, including 
Barclay & Company, the Capital and 
Counties, the London and County, the 
London and Southwestern, Martin’s 
Bank, and the National Provincial, have 
passed board minutes holding out a 
standing inducement of /15 to any 
members of their staff who may succeed 
in satisfying the examiners. Many other 
banks, although making no definite 
promise beforehand, are in the habit of 
recognizing the efforts of successful can- 
didates in a substantial manner, whilst 
others still, like the York City and 
County Bank, have issued a circular 
formally promising to take the posses- 
sion of the Institute certificate into ac- 
count when considering questions of 
promotion. The certificate is one of. 
the means by which, in many instances, 
valuable banking appointments have 
been obtained in the Colonies and India, 
while at home it has frequently proved a 
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seems clear that the shares of stock of a 
national bank have been liable to 
taxation as other personal property at 
all times since the adoption of the state 
constitution in 1879; but assuming that 
such shares were exempt from taxation, 
still this would not prevent the legislature 
from revoking the exemption and 
imposing a tax upon the shares, within 
the proper limits, because there is no 
vested right in a statutory exemption of 
property trom taxation when the exemp- 
tion is granted as a mere privilege or 
graituity and not upon a contract or 
consideration moving to the public. 
There being no vested right in the 
exemption, it was within the power of 
the legislature to revoke the exemption 
and impose a tax, even by so doing it 
might impose a tax retrospectively, 
Hence the new law authorizes the assess- 
ment of the shares for the fiscal year 
beginning March 1, 1899. 


stepping stone to promotion and success. 

Now that these facts are becoming 
generally known in banking circles, it is 
not to be wondered at that the number 
of candidates has very largely increased ; 
but many are deterred from entering by 
the large amount of time, trouble and 
expense supposed to be involved. The 
object of Mr. Steele’s pamphlet is to 
demonstrate that any banking man of 
ordinary intelligence can pass the exam- 
ination and obtain the consequent ad- 
vantages without any undue expenditure 
of time and trouble, and for an outlay 
of a few shillings at the utmost. The 
bank official has been charged with being 
quite free from ambition; but those who 
are familiar with him know better. The 
course of study necessary to pass the 
Institute of Bankers’ examination is 
not severe, and the larger the propor- 
tion of bank officials who pass it, the 
higher the standard of banking will be 
raised. Mr. Steele recommends candi- 
dates to keep themselves well posted up 
in current banking and financial events, 
not only for the practical banking sec- 
tion of the examination, but for political 
economy and mercantile law.—London 
Financial News. 
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THE ARKANSAS BANKE S’ CONVENTION 


Review of the Proceedings of the Ninth Annual Convention of the Arkansas Bankers’ Association, held at 
Little Rock, Ark., April 20 and 21, 1899. 


The Arkansas Bankers’ Association 
met at the City of Little Rock, Ark. 
April 20 and 2:, 1899. The members 
were welcomed by Hon. James H. Har- 
rod of Little Rock and responded 
through W. K. Ramsey of Camden. 
S. S. Faulkner, president, delivered the 
annual address, which dwelt upon many 
matters of importance to the bankers of 
the state. Papers were read upon the 
“Uniform Negotiable Instruments Law” 
by G. W. Rogers of Little Rock, and 
upon the ‘Effect of the Present Bank- 
rupt Law” by Hon, Jacob Trieber. A 
very useful feature of the convention 
was the ‘Query Box” in which various 
questions of a practical nature were de- 
posited, and reported upon by a com- 
mittee for general discussion, Election 
of officers and adjournment completed 
the proceedings. All the principal sub- 
jects brought before the convention and 
discussed, are classified and reviewed 
below, including the action, if any, 
finally taken by the convention there- 
upon. 

THE ANTI-TRUST LAW* AND INSURANCE. 


Anti-trust law, as construed by Attorney-Gereral, 
prohibitory of fire insurance business in the state— 
Disastrous effect upon general business and 
banking—Resolutions adopted praying governor 
to agree to remit all fines upon insurance come 
panies who would continue business, pending final 
determination of question by supreme court of 
state, 


Probably the most important and ur- 
gent subject before the bankers was 
that of the operation of the recent anti- 
trust law upon the business of fire in- 
surance. Under the construction of this 
law given by the Attorney General the 


*Since the convention adjourned, this law has been 
held unconstitutional. 


further continuance of business by the 
fire insurance companies of the state, 
subjects them to the fines and penalties 
imposed by the law, and several suits 
are being prosecuted for the collection 
of fines. Asa result, all the reputable 
fire insurance companies of the state 
have been compelled to suspend busi- 
ness, pending a final determination by 
the supreme court, and insurance cannot 
be had. Insurance being the founda- 
tion of all business, and vital to the 
granting of credit upon property by the 
banks, the effect of the law was regarded 
as very serious both upon general busi- 
ness, and that of the banks, and extend- 
ed discussion was had as to what was 
best to be done under the circumstances, 
As illustrations of how far-reaching and 
deleterious were the effects of the law, 
the following incidents were related by 
bankers at the convention. Mr. Ram- 
sey, of Camden, said: 


‘‘A bank in our town had 150 bales of 
cotton as security for $2,500. The in- 
surance expired last week. The cotton 
belonged to two splendid farmers; they 
did not want to sell it; they were able 
to hold their cotton, with the assistance 
of the bank, and the bank was willing to 
do so; but when it was discovered that 
they couldn’t have any insurance re- 
newed, the buyers couldn’t buy the cot- 
ton because they couldn’t get insurance, 
The consequence was that the cotton 
had to be shipped on a steamboat to a 
commission merchant in New Orleans to 
be disposed of, like they did twenty. five 
or thirty years ago. That is nota satis- 
factory way of doing business. It is a 
loss to the town; it is a loss to the own- 
ers of the cotton. And that is simply 
one little instance—you are going to 
find them cropping out every day—and 
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that, I consider, is a serious problem 
confronting us.” 


President Faulkner, of Helena, said: 


‘I want to say that before leaving 
home I was fortunate enough to place 
some insurance in New York. I don’t 
know what kind of policies I have got, 
I haven’t seen them, but the insurance 
was placed there by brokers. I had to 
take the risk because we had to have the 
insurance, I had seen 2,ooobales shipped 
from Helena to Memphis, forthe simple 
reason that the persons couldn’t get any 
insurance, and there were others going 
to ship their cotton. We had in the 
press between 8,000 and 9,000 bales and 
that would have gone away, and we had 
to have insurance. There ought to be 
something done quickly.” 


As a practical answer to the question 
‘*Whac shall we do about insurance?” 
the following resolution was introduced 
by Mr. Ramsey: 


“Inasmuch as the construction of the 
anti-trust law given by the Attorney- 
General has caused all of the reputable 
fire insurance companies to suspend 
business in the State of Arkansas, and 
as fire insurance is the basic principle of 
credit, without which our business, as 
well as that of all who use money as a 
medium of exchange, is crippled; with- 
out which credit cannot be extended, 
and believing that the companies can 
not and will not attempt to transact 
business so long as the prosecutions by 
the state continue; and believing that 
our only hope of relief now lies in our 
chief executive, the Governor of Ark- 
ansas, 

Be it resolved by the Bankers’ Asso 
ciation in convention assembled, that it 
is the prayer of this Association that his 
excellency, Governor Daniel W. Jones, 
be appealed to, to promise to the various 
insurance companies which have been 
forced to suspend, a remission of all 
fines and penalties which may accrue to 
them, and to guaranty immunity to said 
companies pending a decision of said 
cases in the higher courts, believing 
that with this im nunity guaranteed, the 
companies would at once reopen their 
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offices for business and restore confi- 
dence and credit to all business interests; 

Be it further resolved, that a commit- 
tee of five be appointed to present these 
resolutions to the Governor, and in the 
name of this Association and the busi- 
ness interests of Arkansas, ask his clem- 
ency for the immediate relief of par- 
alyzed business.” 


Lengthy discussion was had as to the 
expediency of this resolution; but it was 
finally adopted unanimously, A com- 
mittee was appointed to wait upon the 
Governor Their report was subse- 
sequently made that the Governor was 
out of town and was not expected to re- 
turn until the day following that on 
which the Convention would adjourn. 
The committee was thereupon dis- 
charged. 


THE PATRIOTISM OF THE BANKS. 


Advanced necessary funds for mobilizing state troops 
—Money raised in a single day—Legislature, upon 
assembling, promptly voted reimbursement. 


The following extract from the annual 
address of President Faulkner, illus- 
trates the prompt and generous aid ren- 
dered by the bankers of the Association 
in furnishing the means for the mobiliz— 
ation of the Arkansas quota of troops, 
called for by President McKinley for 
service in the war with Spain. 


‘It was but a short time after assum- 
ing the duties of president of this Asso- 
ciation that my attention was called to 
the unenviable position of the Governor 
of this great state, being advised that he 
was without funds which he could use 
for the purpose of mobilizing the two 
regiments of troops called for by the 
President of the United States as the 
quota to be furnished by Arkansas. 

“After conferring with seme of my 
home bankers, it was deemed a wise 
movement to endeavor to get the banks 
of the association to furnish the required 
amount. With this aim in view, I vis— 
ited Governor Jones at the State Capitol 
to ascertain what amount was needed to 
meet his wants. He stated that it would 
require $5,000 to make the troops com- 
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fortable. I said, ‘Governor, I know the 
banks will furnish you the money.’ I 
at once put myself in communication 
with the banks I could reach by tele- 
graph and by telephone, with the result 
that I was enabled on the afternoon of 
the day of my arrival in Little Rock to 
comply with my promise and say to the 
Governor, ‘The banks of the Arkansas 
Bankers’ Association have placed $6,600 
to your credit in bank for immediate 
use.’ I consider the patriotism of our 
banks was nobly demonstrated in this 
loan, for it was made entirely upon the 
pledge of Governor Jones and there was 
to be no remuneration for same, and 
many of the banks unhesitatingly said: 
‘We never expect to be repaid.’ 

‘I cannot refrain from calling atten- 
tion to the courtesy of the Postal Tele- 
graph Company and the Southwestern 
Telephone Company, both of which al- 
lowed me the use of their wires to reach 
banks without any compensation, and 
thus saving the association in a pecuni- 
ary way and at the same time affording 
me facilities that I could not have had 
but for their consideration. 

“I am glad to say that upon the as- 
sembling of the State Legislature, a bill 
was at once introduced and passed al- 
most unanimously, to refund this loan 
to the banks without delay, and I pre- 
sume all of you have long since been 
made happy by receiving your money.” 


THE RECIPROCAL DRAFT SYSTEM, 


Adopted at last session—Not yet in general use be- 
cause not advertised by the banks—Asserted to be 
the best system for transporting money within 
the state—specially useful for payment of taxes 
in remote counties. 


The reciprocal draft system was 
adopted at the 1898 convention. In his 
address at the present convention, Pres- 
ident Faulkner said that he was ‘‘appre- 
hensive that but few of the banks of the 
association have availed themselves of 
this important channel of transmitting 
funds to each other” but asserted the 
‘“‘movement was a wise one.” Subse- 
quently, the question was brought up 
for discussion, ‘‘What have been the 
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ben:fits, if any, of the reciprocal draft 
system adopted at our last session?” 

Mr. Ramsey, who a year ago opposed 
the adoption of the system, asked for 
some one to explain the benefits of the 
reciprocal draft; inquired how many of 
the members had used it, and further, 
if they had not used it, why not? 

President Faulkner, of Helena, and 
Mr. W. H. Gee, of Dardanelle, each 
answered, championing the draft, al- 
though admitting it had not, as yet, 
come into general use, even in their own 
banks, President Faulkner said that, 
in his bank, only four or five drafts had 
been used, but this was because there 
had been no general application for 
them. Of course, the system was of no 
use unless the members advertised it 
and showed their customers what the 
benefits of the draft are. In Texas, he 
said, where the draft was in vogue, the 
banks had regular tin signs printed and 
hung up in the window, just the same as 
the Eastern bankers advertise their for- 
eign exchange. The Arkansas banks 
ought to advertise these reciprocal 
drafts inthe same way. The object of the 
reciprocal draft is simply to place the 
money for a customer when it cannot be 
so well placed in any other way. For 
example, a person would obtain an ex- 
press order to pay taxes in some remote 
county in the state, where New York ex- 
change or any other exchange furnished 
by his banker would be discounted, The 
reciprocal draft would put the money 
there just the same as the express order, 
and its use would afford the bank the 
means of competing with the express 
company. 

Mr. W. H. Gee admitted that his 
bank had not given thedraft system the 
attention or trial it deserved, having 
used only two or three; but asserted 
that had it been properly advertised and 
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customers given to understand that they 
could obtain at the bank a draft upon 
Clarksville, Conway, Morrillton, Cam- 
den, Hot Springs, or any other point in 
the state, there would have been a much 
greater demand for the drafts, and the 
success of the system would have been 
demonstrated. He said: “It is the best 
thing we ever have had for transporting 
money within our state, especially in 
tax paying,” but confessed that he 
“hadn't thought of it during the tax- 
paying business at all,’ although he 
could have used it to advantage. 


COLLECTION CHARGES. 


President urges establishment of charges for collec- 
tions for Eastern banks—Also a state clearing 
house—Suggestions not discussed by members— 
A committee report that the action of New York 
banks in establishing charges is to be commended, 


The President in his annual address 
said: 


‘I beg to call attention to the impor- 
tance of adopting some method of clear- 


ing items from Eastern banks whereby 
the profit will accrue to our home banks 
instead of it all being retained there. 
Most of the banks have received the 
schedule of charges adopted by the New 
York Clearing House on drafts whereby 
all items on Arkansas are to be charged 


for atarateof '{ of 1 percent, Now, 
as I know that many of the larger banks 
in this state are making these collec- 
tions for their New York banks at par, 
is it not time for us to take some steps 
that will keep this profit at home? I 
believe now, more than ever, that a state 
clearing house could be successfully 
maintained and that the profits to be 
derived would soon prove a source of 
income heretofore not enjoyed by many 
banks. 

‘The New England banks make most 
of their clearing of items of this kind 
through Boston, and I am informed the 
plan is a success. A planof this kind is 
also used in London and has been car- 
ried on for years. With such successes 
as this as a guide, why should we con- 
tinue to do business upon a losing basis 
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when lucrative profits are in sight? Let 
us shake off our lethargy at once and 
adopt rules for our government that 
will be as strongly adhered to as those 
adopted by the New York Clearing 
House. The rates of interest are being 
reduced on account of overbundance of 
resources, and unless all the channels 
for profits allowed to the banks are put 
into practical use, many of the banks 
will be compelled to cut down their div- 
idends and adopt methods of a nature 
that should not be required with ordin- 
ary management, and with such resour- 
ces for income open to us all. I hope 
this important feature may be the subject 
of discussion by the members and a 
solution arrived at that will help us all.” 

The subject of deriving an income 
from eastern collections, now handled at 
par, and of establishing a state clearing 
house, was not subsequently discussed at 
the convention. One of the questions 
propounded through the Query Box, 
however, was the following: 

“What effect will the action of the 
Associated Banks of New York in charg- 
ing on all checks on New England and 
Southern states, have upon the business 
of the banks of those states?” 

This question was answered as follows, 
by the committee appointed to consider 
and report upon these questions: 

“The action of the New York banks 
is to be commended. It is not likely to 
affect the deposits of banks in New York 
so far as the same are derived from 
country banks. Its chief effect, in our 
judgment, will be with the New York 
merchants and their customers.” 


INLAND BILLS OF EXCHANGE AND PROTEST. 


An inland bill defined—Discussion as to the necessity 
of protest, and when it should, and should not, be 
made. 


The following question was presented 


‘for discussion: ‘‘What is an inland bill 


of exchange and what are the rules for 
protesting same?” 
One of the members quoted the defin- 
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ition of the Negotiable Instruments Law 
(not yet enacted in Arkansas) that ‘‘an 
inland bill of exchange is a bill which, 
on its face, purports to be both drawn 
and payable within the state. Any other 
bill isa foreign bill. Unless the contrary 
appears on the face of the bill, the 
holder may treat it as an inland bill.” 
Upon the question, ‘‘what are the 
rules for protesting,” the concensus of 
opinion was that inland bills do not 
have to be protested in Arkansas, and 
whether or not protest should be made, 
would depend upon the particular facts 
of individual cases. If instructed to 
protest, the collecting bank would do so; 
otherwise not, but simply return the 
item with a written notice that it had 
been refused. The instance was cited, 
where a bank received an indorsed, in- 
land, draft on one of its customers, 
twelve miles distant fromthe bank. He 


couldn't be reached to make personal 


presentment, and to send him a notice 
would take two or three days. The 
bank returned the draft, and refused to 
undertake the collection unless it was 
sent “no protest,” which was done, It 
was agreed that the receiving bank took 


the proper action under the circum- 
stances. 


THE NEGOTIABLE INSTRUMENTS LAW, 

Mr. George W. Rogers, cashier of 
the Bank of Commerce, Little Rock, 
read an interesting paper upon the ad- 
vantages of the Negotiable Instruments 
Law, and reciting the unsuccessful ef- 
forts which had been made to pass the 
bill through the state legislature, (Else- 
where in this Journal will be found a 
complete statement of the states in which 
the law has been enacted down to the 
present time.) 


EFFECT OF THE BANKRUPT LAW, 
Hon. Jacob Trieber read a paper upon 
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the effect of the present bankrupt law. 
He stated the two kinds of bankruptcy, 
voluntary and involuntary; showed who 
may become a voluntary bankrupt; de- 
fined involuntary bankruptcy and the 
acts of a debtor which constitute grounds 
therefor; showed how under Arkansas 
law an insolvent debtor could prefer such 
creditors as he choose, while the national 
bankrupt law changed all this, by abso- 
lutely prohibiting any preference by an 
insolvent debtor, except debts due the 
United States and wages due employees, 
not exceeding three months in time,and 
$300 in amount. He concluded as fol- 
lows: 

“As no doubt many loans have often 
been made by bankers, more in reliance 
upon the integrity of the borrower and 
that in case of absolute failure he would 
protect the local bank, than upon col- 
laterals, the enactment of the bankrupt 
act prohibiting such preferences must 
result in banks requiring the best 
securities, and relying less on promises 
to take care of them in case of trouble.” 


A CODE OF BANKING LAW, 


The President in his address said 
there should be prepared a code of good 
banking laws and an effort made to get 
the legislature to pass them. This was 
necessary, for the credit of the state 
is often questioned when bankers are 
compelled to say that the banks are 
governed by a “Corporation Law.” A 
banking law would strengthen the credit 
of the Arkansas banks among the finan- 
cial institutions in the East and be the 
means of making all banks that are not 
solvent, get out of business. 


GROUP SYSTEM. 


The President cailed attention to the 
Group System so successfully operated 
in New York and other states and sug- 
gested that the executive committee look 
further into the plan. 
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The subject however received no es- 
pecial attention at the Convention, 


UNIFORM STATEMENT BLANKS, 


The President read a letter from James 
G. Cannon, President of the National 
Association of Credit Men, concerning 
the adoption of a uniform style of prop 
erty statement blanks by the Association. 
Mr. Cannon wrote that uniformity had 
already been approved by the State 
Bankers’ Associations of New York, 
Pennsylvania, Ohio and Michigan with 
the result of a much more extensive use 
of statement blanks. Mr. Cannon said: 
‘*After years of experience and special 
consideration of our credit system, I am 
more than ever impressed with the fact 
that if banks would more strenuously 
insist upon the signed statement as the 
basis for credit, their losses from bad 
debts would not only be materially re- 
duced, but the stability of the entire 
commercial body enhanced, The prac- 
tice of demanding statements has be- 
come very much more extensive during 
the last few years, and with uniformity 


in forms generally established, the cus- 
tom may be certain to eventually become 
almost universal.” 

The Association failed to take action 
on this subject. 


PROTECTIVE SYSTEM. 


The association bankers in Arkansas 
have a protective system against crim- 
inals, the details of which are not made 
public. A special committee made the 
recommendation that the advantages of 
the protective system which is offered by 
the association, be called to the attention 
ot all bankers in the state, to the end 
that all banks may become members of 
the association, and also that members 
hereafter acquaint themselves with the 
workings of the system, so that prompt 
notice may be given of any fraud or 
crime committed. 

The advantages of membership in the 
American Bankers’ Association as a 
means of protection against criminals, 
and in other ways, was also discussed 
by the members and generally recog- 
nized. 


THE STATUS OF THE LAW GOVERNING THE LIABILITY OF 


IRREGULAR 


INDORSERS. 


By D. W. Kuhn, Knoxville, Tenn. in the Central Law Journal, April 21, 1899. 


Certainty, stability and uniformity 
should characterize, above everything 
else,the rules of law governing and fixing 
the liability of all parties to negotiable 
paper. The purpose and effect of the 
old “‘custom of merchants” and the law 
merchant were the attainment of this 
end. The canons of law require it, the 
usages of trade and the necessities of 
business communities demand it now as 


in early times. Nevertheless, the de- . 


cisions of the courts in this country 
touching the liability created by irregular 
or anomalous indorsements on negotiable 


paper lack wholly such essentials, The 
English reports earlier than our own 
seem to contain no precedents on the 
question; nor does it appear that Lord 
Mansfield, the great authority on com- 
mercial law, ever shed the light of his 
mind on it, A person other than the 
payee signing a note on the back,before 
delivery or acceptance, and for the pur- 
pose of giving it credit, has run the 
gamut of liability known to commercial 
law, Indeed, this impersonal party has 
been a nondescript in law. And if a 
promissory note is a “courier without 
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luggage,”’the irregular indorser has been 
an outrider of bad reputation. An ir- 
regular indorser has been held to be a 
joint maker,a surety,a guarantor, a first 
indorser and a second indorser, with all 
their respective rights and obligations 
attaching; and,in some instances,he has 
assumed noresponsibility whatever. The 
text-writers reflect the discrepancies of 
judicial decisions in their views on the 
subject. The same courts have shifted 
their position from time to time as to 
the liability of an irregular indorser, 
and have evolved fine spun and unique 
theories in order to pass between the 
Scylla and Charybdis of conflicting pre. 
cedents. To someextent the confusion 
of judicial opinion seems to have arisen 
from the application of the strict rules 
of the law merchant. Again, it arose 
from the application of the fixed rules 
of commercial law to the contract, after 
the admission of evidence dehors—the 


rebuttal of one presumption to be im- 
mediately followed by another presum- 
ption; and what such a scheme of in- 
terpretation would produce was beyond 
the realm of exact science or intelligible 


reduction. To avoid these difficulties 
the courts for a while seemed to go to 
the other extreme and held that parol 
evidence was not admissible, but unfor- 
tunately they reached different results 
in their interpretation of the contract. 
It may be observed, however, that on 
some phases of this perplexing question 
there isa tendency, if nothing more, to- 
ward a crystallization of judicial opinion. 
Still, the different rules obtaining in 
different jurisdictions, bottomed on the 
doctrine of stare decisis in the respective 
States, and in some instances on stat- 
utes, prevent anything like uniformity, 
and, therefore, compel the examination 
of each distinct rule. 

1. The rule obtaining in the Supreme 
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Court of the United States, first laid 
down in Rey v. Simpson,* and now sup- 
ported by the greater weight of author- 
ity, holds that a person other than the 
payee who signs a negotiable note on the 
back, before delivery, and to give it 
credit is prima facie liable as an original 
promisor to the payee and all bona fide 
holders; that as to the payee he is a 
maker, and as to the formal and origin- 
al maker,a surety. The supreme court 
in its decisions substantially supports 
the French principle known as the Aval 
theory, although that court does not rec- 
ognize it as the ratio decidendi. Inquitea 
number of States the same rule obtains. 
This doctrine is based on the ground 
that a liability of some character was 
intended—the maxim wf res magis valeat 
guam pereat applying—; that the irreg— 
ular indorser went on the note to give it 
credit and that to hold him as maker or 
surety, and not as indorser or guarantor 
is the natural import of the transaction; 
for, in the application of the rules of the 
law merchant, which would follow in 
holding him a technical indorser—the 
liability then being successive and sev- 
eral and not joint, and the payee by 
force of fixed rules first indorser—the 
irregular indorser would not be liable to 
the payee, who in many instances gave 
the credit on the faith of the irregular 
indorser’s responsibility. And against 
holding him liable as a guarantor 
weighed the difficulties of showing a 
sufficient consideration to support the 
promise and such a contract that met 
the requirements of the statute of frauds, 
The doctrine was consonant with an- 
other which gave force to the true in- 
tent of the parties; that as between the 
real parties ‘ ‘the nature of the transac- 
tion and the understanding of the par- 
ties at the time the transaction took 
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place,” parol proof of which was 
admissible, determined and fixed the 
liability; although in Massachusetts 
where this rule first seemed to have 
been adopted, parol evidence was not 
admissible formerly,to vary the contract, 
but it was held that such an indorsement 
was conclusive of his liability as an orig- 
inal promisor. But in the states sup- 
porting the idea of joint makership or 
suretyship, the rule is now universal that 
parol evidence is admissible between the 
real parties to show their understanding 
at the inception of the note, and the ir- 
regular indorser is held to be a maker, 
a surety, a guarantor, or indorser ac- 
cording to such understanding. The 
mere use Of the terms ‘‘indorse” and 
‘tindorser,” however, by the parties ta 
the transaction in their discussion of it, 
without any evidence that the same were 
used intheirtechnical sense, is not suffi- 
cient to establish an intention to restrict 


the irregular indorser's obligation to that 


ofan indorser. The instrument on its 
face is declared to be an original under- 
taking, creating a primary liability; that 
no new contract is raised by suchan in- 
dorsement, nora guaranty or a legal in- 
dorsement presumed. To create this 
character of liability the irregular in- 
dorsement must be made at the incep- 
tion of the transaction and before deliv- 
ery of the note. The presumption is 
that the indorsement was made at the 
inception and before delivery of the 
note, but as between the immediate 
Parties evidence is admissible to show 
the time of indorsement. Some cases 
have held that the time of indorsement 
must be shown to fix on such an indor- 
ser the liability of maker. And when 


the indorser places his name on the note 


subsequent to its making, another and 
different character of liability seems to 
be created and he is bound as a guaran- 
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tor; and to support the contract of 
guaranty a sufficient consideration—a 
consideration other than the one passing 
from the payee to the maker at the de- 
livery of the note—must be shown, The 
indorsement, however, will relate back to 
the execution of the instrument if done 
in pursuance of an agreement made at 
that time. In the absence of an agree- 
ment what relation irregular indorsers 
on the same negotiable instrument bear 
to each other has been somewhat ot a 
mooted question. On principle if they 
are sureties as to the formal and original 
maker, in the absence of countervailing 
proof, they are not absolved, énxfer sese, 
from the obligations of suretyship, and 
the doctrine of contribution ought to ob- 
tain. Th’s position has the weight of 
authorities in its favor, although early 
cases were criticised in Gillespie v. 
Campbell.+ In this case the doctrine of 
contribution was denied, In McDonald 
v. McGruder,t where the first indorser 
sought to recover contribution of the 
second indorser, Chief Justice Marshall 
denied that the doctrine obtained on the 
ground that there had been nocommun.- 
ication between them, and declared that 
the rule of mercantile law making the 
liability several and successive prevailed. 
But in the late case in Tennessee, Logan 
v. Ogden,§ where the second indorser 
sued the first indorser for the full amount 
of the note, the supreme court declared 
that “as between themselves alone they 
were joint sureties” for the original 
promisor. The court held that the pos- 
ition of their names on the back of the 
note was immaterial, and likewise the 
time of writing them there with respect 
to each other, and that each must con- 
tribute alike to the discharge of the ob- 
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ligation. And this position on the ques- 
tion is in conformity with the best judi- 
cial conception of to-day. 

II. In some states the irregular indor 
ser is treated and made liable as a guar- 
antor. By some authorities it is 
thought this is the soundest rule; that 
the purpose was to furnish additional 
security and to guarantee the payment 
of the note upon the failure of the maker 
to pay it. Some courts hold that the 
statute of frauds does not apply to such 
cases, and others, to avoid the force and 
efiect of it,hold that power is implied to 
the holder to fill out the guaranty over 
the indorsement, As to what consti- 
tutes a consideration to support the con- 
tract of guaranty there is a difference of 
opinion among the authorities, but it 
seems a distinction is made between a 
person becoming a guarantor at the in- 
ception of the transaction, and one in- 
dorsing the note subsequent to its deli- 
very, and #f/so facto becoming liable as a 
guarantor. In the former case the orig- 
inal consideration is sufficient to support 
the indorsement; whereas in the latter 
case a consideration other than the orig- 
inal must beshown, But parol evidence 
is admissible to vary the liability at the 
suit of the payee. 

III, In other jurisdictions, neither of 
these doctrines obtain, but great signi- 
ficance is given tothe position of the 
signature on the note. The irregular 
indorser is held to be bound as a regular 
indorser, his rights and liabilities being 
determined by the rules governing legal 
indorsements. In strict theory, apply- 
ing the rules applicable to indorsements, 
if an indorser at all he is a second indor- 
ser, and he is held to be such 1n a num- 
ber of States in the absence of evidence 
to the contrary. Presumptively such 
an indorsement creates no liability in 
favor of the payee. The payee must 


269 


assume the responsibility of first indor- 
ser when the irregular indorser becomes 
liable to subsequent holders. Indeed, 
the character and obligation of asecond 
indorser seem to deny and negative the 
idea of liability to the payee, who is, in 
contemplation of mercantile law, the 
first indorser. It is now generally ad- 
mitted that in the absence of statutes 
having a contrary effect the true relation 
and intention of the parties at the time 
the transaction took place may be shown; 
and thus the liability of the indorser to 
the payee may be fixed and enforced. 
But the second indorser will not be lia- 
ble to the payee by reason of any agree- 
ment between the maker and the payee 
unknown to the indorser; the intention 
of the indorser must be considered also. 
And it is maintained, in the absence of 
statutes, that to make the second indor- 
ser liable to the payee the indorsement 
must have been made for the specific 
purpose of the maker obtaining credit 
with the payee, and in pursuance of an 
agreement to thateffect. In Pennsyl- 
vania, by reason of the statute of frauds, 
parol evidence is not admissible to change 
the liability of such an indorsement, 
which is fixed by the law merchant as 
that of a second indorser; but such an 
indorser may be converted into a guar. 
antor by an agreement in writing signed 
by him. And in the absence of such a 
writing, the payee cannot sue the irreg- 
ular indorser, and should an innocent 
holder recover from him he can sue the 
payee as first indorser. Other author- 
ities,while holding to the idea that such 
a person was an indorser, declared that 
he was nevertheless liable to the payee. 
In maintaining this character of liability, 
two theories were evolved to support it: 
one based upon a presumption of law 
and the interpretation of the contract 
upon its face, the other through extran- 
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eous evidence of intention or under- 
standing of the parties as before shown. 
Judge Daniel insists that the irregular 
indorser stands in the position of an ac- 
commodation drawer, and is, therefore, 
liable to the payee. Some courts have 
maintained that such an indorsement it- 
self creates a liability of first indorser, 
and that this presumption cannot be 
overcome by parol evidence. In some 
states, where he is held liable as first in- 
dorser, it is necessary, under the stat- 
utes, before he can be charged as such, 
that notice of non payment must be 
given him. Then, in other states, the 
same result is reached by affirmatively 
showing through extrinsic evidence an 
intention of responsibility on the part of 
the indorser to the payee. This course 


arose from the attempt of the courts to 
try to avoid the harsh results of the ap- 
plication and enforcement of mercantile 
law without evading it through any 


scheme of interpretation of the contract 
on its face; for it became obvious that 
to apply the strict rules governing in- 
dorsements would often mean the ‘‘en- 
forcement of theory at the expense of 
justice.” 

IV. In the foregoing discussion only 
negotiable paper has been considered. 
The same rule in several states which 
governs the liability of irregular indor- 
sers on negotiable paper determines the 
liability of irregular indorsers on non- 
negotiable instruments; but in New 
York, where an irregular indorser on a 
negotiable instrument is regarded prima 
facie as a Strict indorser, such an indor- 
ser on non-negotiable paper is considered 
an original promisor. In some other 
states he is presumptively liable as an 
original promisor. 
it has been held that no presumptive lia- 
bility is raised, but his liability is deter- 


And in still others . 
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mined by the agreement or understand- 
ing of the parties when the indorsement 
was made. Thus different doctrines 
obtain in different states. And, while 
it may be a bootless chase to search 
authorities for the purpose of endeavor- 
ing to evolve a settled principle touching 
the liability of an irregular indorser in 
this country, from the warring contention 
now encompassed by the sanctity of stare 
decisis in the respective states, yet,as be- 
tween the parties, there seems to be a 
unanimity of opinion in holding admiss- 
ible extraneous evidence of the intention 
of the parties at the time of the trans- 
action,and in giving judicial force to that 
intent. The once dubious inference 
that commercial law alone did not fur- 
nish a solution of the problem, has be- 
come finally an obvious fact. Aside, 
however, from the admission of extrane- 
ous evidenceon the contract,there seems 
to be no universal rule, But the under- 
standing of the parties is frequently 
indefinite and unsatisfactory—the ex- 
traneous evidence being often of little 
aid to the court, which is thrown back 
upon the presumptive effect of the 
instrument. To meet the exigencies of 
all cases, the rule obtaining in the Su- 
preme Court of the United States seems 
to furnish the remedy which more nearly 
than any other grants complete justice 
and conforms to the general belief, that 
as to the payee and bona fide holders the 
irregular indorser is a prima facie maker, 
and as to the original and formal maker, 
asurety. Certainly this doctrine is more 
in conformity with the general under- 
standing and current beliefs in the cen- 
ters of commerce, from which the rules 
of the law merchant largely grew, and 
it contains a more engaging and persua- 
sive equity than the other doctrines. 
Knoxville, Tenn. D, W, Kuhn, 
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WILLIAM J. KINSLEY. 


HIS is the age of the specialist or expert. 
Every branch of industry and every line 

of scientific investigation and research has its 
devotees, who by study and experience are en- 
abled to solve abstract problems placed before 
them. Knowing the experience of others in 
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many similar cases, and with these experiences 
applied in their own studies and investigations, 
they have at their command the accumulated 
knowledge of centuries in their special field, 
from which to deduce reasons for their opinions. 

In olden times the barber was also surgeon 
and dentist. To-day the field of surgery is di- 
vided into scores of departments, with special 
schools, hospitals and practitioners for each de- 
partment. And even the dentist has his spec- 
ialty. 

In law and banking it is the same—each has 
its specialists who have made a study of some 
specific part of the work, and the knowledge 


and skill acquired make the m experts in their 
particular lines. In times past, every lawyer 
and banker was supposed to be an expert in 
handwriting, but to-day the field of thescientific 
examination of handwriting is a specialty in 
itself. 

Life, liberty and property frequently are bal- 
anced on pen points—the authorship of a few 
pen strokes being the determining feature in 
some great legal contests, And to legal and 
scientific minds the opinions of experts in hand- 
writing has been almost universally accepted 
as conclusive. Disraeli has said: ‘*To every 
individual Nature has given a distinct sort of 
writing, as she has given him a peculiar coun- 
tenance, voice and manners.” 

In this line of expertism it is not everyone ac- 
customed to examine writing who has the nat- 
ural and acquired qualifications to fit him for 
the work of handwriting expert and to inspire 
confidence in his conclusions; on the contrary, 
the rare combination of qualities necessary to 
success in this special calling, limit the number 
of those who are concededly competent, to a 
very few. 

William J. Kinsley of New York is a hand- 
writing expert who by nature, training and ex- 
perience is exceptionally well-fitted for his pro- 
fession. Possessing a good general education 
and being remarkably keen of observation, his 
training and experience as pen artist, author, 
teacher, editor and lecturer, have given himthe 
scientific knowledge and the ability, and fitted 
him in the best possible school for the difficult 
position of expert witness. To his trained eye, 
the little pen peculiarities such as slant, shade, 
speed, spacing, size, movement, etc,, take on 
personalities that establish the identity of the 
writer beyond question, He goes through the 
most severe cross-examination, serene and un- 
ruffled. His microscopes and chemical case 
are his constant companions, and his conclusions 
have the weight of a logical demonstration. He 
not only sees, but is able to express himself 
clearly, and his experience as teacher, editor 
and lecturer, enables him to make others see 
through his eyes. 

Mr. Kinsley has attained international prom- 
inence in the Melineux (Adams poisoning) case. 
In that case—the greatest criminal case of the 
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century, and the case on which has been en- 
gaged ihe greatest array of handwriting experts 
ever known—he was engaged by the District 
Attorney of New York to take charge of the 
handwriting part of it and prepare it for trial. 
In the Dr. Samuel J. Kennedy trial in New 
York for the murder of Dolly Reynolds, Mr. 
Kinsley had the arranging of the handwriting 
evidence in his hands. And the same was true 
in the trial for murder of Dr. Nancy Guilford, 
at Bridgeport, Conn., the Mildred Brewster 
murder trial at Montpelier, Vt., and in many 
other noted homicide cases. In the Knoche and 
McLaughlin trials in New York for passing 
forged checks, convictions were secured on Mr. 
Kinsley’s testimony, These men victimized 
merchants to the extent of over $2,000,000 
before the perpetrators of the forgeries could be 
rundown. James D. Hallen for forgery, W. 
D. Woodward for blackmail and many other 
causes celebres have been won mainly on Mr. 
Kinsley’s testimony. The United States Dis- 
trict Attorney in New York, and the Federal 
authorities in other cities employ him exclusive- 
ly in tracing writers of obscene and scurrilous 
anonymous letters, and in discovering money- 
order forgers and fraudulent pensioners. The 
District Attorneys of New York, Brooklyn, 
Bridgeport, Hartford and many other cities, 
employ Mr. Kinsley exclusively—making him 
practically the official expert of their office. 

Many of the prominent banks and attorneys 
in various states of the United States and also 
in Canada have employed Mr. Kinsley in cases 
which aggregate many millions of dollars. In 
all, several hundred cases have come under his 
observation. 

Mr. Kinsley is editor of ‘‘The Penman’s Art 
Journal” which for 22 years has been the leading 
organ of thecraft and which hasan international 
circulation. He is constantly in a chirographic 
atmosphere, whether on the stand expounding 
the principles and characteristics of handwriting, 
or in his office with microscopes, chemicals, and 
paraphernalia preparing for his next case; or in 
passing judgment on some amateur or profes- 
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sional handwriting contest. In the latter field 
he makes scores of decisions each year and in 
this line he is considered as much of an authority 
asintheother. Mr. Kinsley is author of a work 
on handwriting which has had a wide sale. 

Mr. Kinsley’s collection of specimens of pen- 
work of American and foreign penmen stands 
unrivalled,and his collection of samples of paper, 
inks and pens is also complete. His offices,202 
Broadway, New York City, are a_ veritable 
museum,and anyone interested in these subjects 
will be delighted with a visit to this rare sanctum. 
Covering the walls is much beautiful penwork. 
The scrap books are filled with clippings about 
penmanship and forgery which have been cut 
from journals all over the world, while the files 
are filled with the records of cases in which the 
famous expert has given his testimony. These 
cases make reading as interesting and exciting 
as the wildest romance of “Old Sleuth.” Per- 
haps everything ever written about handwriting 
from the ‘‘Handwriting of Junius” to the hand- 
writing of Dreyfus as brought out at the Zola 
trial finds a place in Mr. Kinsley’s remarkable 
library, one of the features of which isa valu- 
able collection of autographs, particularly those 
of judges and lawyers. 

Mr. Kinsley never acts as ‘‘Counsel” nor can 
he be ‘‘retained.” He always objects to the 
word ‘‘retainer” as he says the preliminary fee 
is to pay for the examination of the documents, 
and if his opinion is adverse [and it is many 
times] he severs his connection with that side of 
the case. So many have been the adverse 
decisions given by him, that the reproach that 
experts always give an opinion favorable to the 
side by which he is called, has almost ceased to 
be used against experts in general. 

Mr. Kinsley is in favor of official experts em- 
ployed by the courts. And he is strongly of the 
opinion that expert handwriting opinions will be 
used much more largely in the future than in 
the past, and that official court experts will 
make this science of greater benefit to the 
community than ever in the administration of 
justice. 


EUGENE H. PULLEN. 


Bankers ail over the country will be saddened 
to learn of the death of Eugene H. Pullen, Vice- 
President of the National Bank of the Republic, 


New York. Mr. Pullen died at his home, No. 


1227 Dean Street, Brooklyn, New York, on Sat- 
urday, April 29th of apoplexy. He had been in 
ill health for some time, but had been at the 
bank only a few days previous to his death. 
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BANKING LAW, 


TAs department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they discloseare likewise worthy thecarefulattention and study of the merchai t, 


the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


PAYEE MAILING CHECK DIRECT TO DRAWEE-—ESTABLISHED CUSTOM HELD TO SANCTION 
SUCH METHOD OF PRESENTMENT IN CASE OF SIMPLE, UNINDORSED, CHECK— 
ACT IN SENDING CHECK DIRECT, NOT NEGLIGENCE AND SENDER 
NOT LIABLE FOR DRAWEE'S DEFAULT. 


Kershaw v. Ladd et al, supreme court of Oregon, March 20, 1809. 


Plaintiff gave his check to defendants, bankers at Portland, drawn ona bank at Sheridan, 
fifty miles distant. Defendants mailed the check direct to the drawee, and received its draft ona 
Portland bank in return, which was dishonored because of the Sheridan bank’s failure. Plaintiff 
sued defendants for damages, based on their alleged negligence in forwarding the check direct to 
the drawee. 

The parties agreed that there existed among the banks in Portland and elsewhere, a general 
and well-established custom to the effect that when a bank or banker receives for collection an or- 
dinary check against an account with a bank or banker situated and doing business at a place dis- 
tant from where the collecting bank is located, and such collecting bank has no agent or corres- 
pondent at the place of the drawee bank, for the collecting bank to forward the check by mail 
directly to the drawee bank fer collection and returns; and that it is also a general and _ well-estab- 
lished custom among such banks that when a bank or banker receives from a bank or person at a 
distance, for collection and return, an ordinary check, drawn vpon a bank situated at the same 
place as the receiving bank, for the receiving bank not to remit cash to the bank or person from 
whom such check was received, but to remit the check or draft, either of the receiving or drawee 
bank, drawn upon the correspondent of such receiving or drawee bank at the place from which the 


original check was forwarded, payable to the order of the bank or person from whom the check 
was received. 

Held: The check being payable to defendants (there being no indorsers to subserve and 
protest and notice unnecessary) their simple duty was to present the check for payment under the 
rules of law obtaining, and if not paid, to notify the drawer so that he might not suffer loss. 

In the light of the authorities which sanction presentment by mail, the transmission of the 
check in question by the defendants direct to the Sheridan bank, through the post, for collection 


and return, operated as a good presentment for payment. The custom established is not unreas- 
onable, not at least so far as it may apply toa plain, unindorsed check, and authorized in this in- 
stance, the mailing of the check direct to the drawee, which act was not negligent, in view thereof. 
In none of the cases in which sending paper direct to the drawee is held negligent, was there a 
general and universal custom relied on, as in the present case. 


The charges of negligence against defendants not having been established, they are not 
liable. 


Appeal from circuit court,Multnomah_ distant, The plaintiff resided at Grand 


county; E, D. Shattuck, Judge. 

Action by Andrew Kershaw against 
Ladd & Tilton. From a judgment for 
defendants, plaintiffappeals. Affirmed, 

This is an action to recover damages 
for alleged negligence on the part of the 
defendants in the attempted collection of 
a check drawn by plaintiff in their favor 
upon the United States Banking Com- 
pany. The defendants are bankers, lo- 
cated at Portland,and the United States 
Banking Company at Sheridan,s5o miles 


Ronde, some 15 miles from Sheridan, 
and, on January 16, 1894, forwarded 
from there the check in question to the 
defendants at Portland, with instructions 
to collect, and remit a certificate of de- 
posit for one year,bearing interest, The 
check was received by defendants Janu- 
ary 18th, and forwarded to the United 
States Banking Company the same day, 
for collection and return. The banking 
company received it the next day, and 
on the 23d drew a draft for the amount 
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thereof upon the Merchants’ National 
Bank, its correspondent at Portland,and 
on the 24th sent the same through the 
mail to defendants, who received it the 
same day,and presented it for payment, 
which was refused. They immediately 
notified plaintiff by letter at Grand 
Ronde, and asked for instructions. 
Plaintiff replied on the 27th, saying: 

‘‘I am ata loss as to the best course 
to pursue in the matter. I understand 
that there has been no attachment issued 
on the bank at Sheridan. The prevail- 
ing opinion is that they will be able to 
make satisfactory arrangements as soon 
as J. M. Baldridge, the vice president of 
the U. S. Banking Co.,returns from the 
East, which will take place ina few 
days. However, if you think best,hold 
the check; if not, return to me. Any 


advice you can give me will be greatly 
appreciated.” 


Defendants received the reply on the 
30th, and on the 31st. sent a letter to 
plaintiff, of which the following is a 


copy: 

“We have written to the Bank of 
Sheridan that they return the check for 
$1,500 which we sent to them for collec. 
tion for you,as requested. They replied 
to us that the sheriff was in charge at 
present, and they could not do it. We 
herewith hand you the check for $1,500 
which they remitted for your check,and 
we think that you had better take it, as 
it is the evidence of your claim against 
the bank, and go to Sheridan, and see 
what you can doin the matter of getting 
your money.” 

Plaintiff had $1,717.71 on deposit with 
the banking company at the date of his 
check. The company closed its doors 
January 24th. It had cash on hand, 
January zoth, $2,726.25; January aist, 
$2,891.50; January 23d, $2,973.71; Jan- 
uary 24th, $2,265.42. On February 3d 
plaintiff assigned his said deposit to 
Paul Fundman for the purpose of col- 
lection, who thereupon sued the com- 
pany, attached its property, and subse- 
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quently procured judgment; but, owing 
to prior attachments, the first of which 
was issued January 26, was unable to 
secure anything thereon. At the time 
the defendant forwarded the check to 
the banking company, it was in good 
standing, and had theretofore paid all 
demands promptly. The defendants 
had no correspondent at Sheridan, but 
a reliable express agency and another 
bank were located there, the latter of 
which had been doing business but a 
short time, and defendants did not ap- 
pear to have had any knowledge of its 
existence. The defense is set up that 
the check in question was a plain, ordin- 
ary one, without indorsements; that de- 
fendants undertook and agreed to collect 
the same in accordance with the custom 
and ordinary method by which such col- 
lections were made by banks; that there 
was no agreement by which they were 
to receive compensation for their ser- 
vices; that,in attempting to collect said 
check,they pursued the general and uni- 
versal custom obtaining among banks in 
Portland and elsewhere, and that by 
reason thereof they were not chargeable 
with negligence. 

As a second defense, it is alleged that 
plaintiff ratified defendants’ said acts by 
accepting the draft remitted to them by 
the banking company, and retaining the 
same for more than a year without mak- 
ing any claim for negligence against the 
defendants. Trial was had before the 
court, and, judgment being for defend- 
ants, plaintiff appeals. 

Wolverton, C, J. (after stating the 
facts). The question presented is whe- 
ther the defendants were guilty of negli- 
gence in forwarding plaintiff's check 
direct to the bank upon which it was 
drawn, and in retaining the evidence of 
indebtedness until it had closed its 
doors, and its property had been seized 
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on attachment. The instrument was a 
plain, ordinary check, unindorsed, save 
as it may have been indorsed by the de- 
fendants prior to forwarding the same 
for collection and return. The engage- 
ment of defendants was to collect and 
issue a certificate of deposit for the pro- 
ceeds, drawing interest. There is some 
controversy as to whether thedefendants 
were to receive any compensation for 
their services; but the very terms in 
pursuance of which they undertook the 
collection would indicate that they were 
to receive a sufficient consideration to 
make them liable for neglect of the duty 
enjoined uponthem. They wereto have 
the use of the money when collected, 
upon which they intended to pay the 
plaintiff interest; and this, we are im—- 
pelled to believe, would be sufficient 
within itself. Generally speaking, it can 
make no difference that a bank makes 
no direct charge for its services in col- 
lecting, for the benefits which it ordin- 
arily and usually derives from the use of 
the funds while in its custody, and the 
advantages which may arise from bus- 
iness associations, are held and deemed 
to be adequate consideration for the un- 
dertaking, and quite sufficient upon 
which to predicate the liability incident 
thereto. Bank v, Goodman, tog Pa, St. 
422, Bailie v. Bank, 95 Ga. 277; Titus 
v. Bank, 35 N. J. Law, 588. 

In the ordinary transaction, where a 
check is given and received in payment 
of a demand, the discharge of the demand 
is conditional upon the honor and pay- 
ment ofthe check when presented in 
due course of established business 
usages, sanctioned by law; but failure 
to present it to the drawee for payment 
within the proper time, depending upon 
the proximity of the payee and the 
drawee to each other, and to notify the 
drawer of nonpayment, will discharge 
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the drawer’s obligation to the extent of 
his loss by reason of such failure of de- 
mand and notice. Gregg v. George, 16 
Kan, 546. 

It is said: “ A check differs from a bill 
of exchange in several particulars. It has 
no days of grace,and requires no accept- 
ance distinct from prompt payment. 
The drawer of the check is not asurety, 
but the principal debtor, as much as the 
maker of a promissory note. Itis an 
absolute appropriation of somuch money 
in the hands of the banker to the holder 
of the check, and there it ought to remain 
until called for, and the drawer has no 
reason to complain of delay,unless upon 
the intermediate failure of his banker. 
By unreasonable delay in such a case the 
holder takes the risk of the failure of 
the person or bank on which the check 
is drawn.” 3 Kent, Comm. *104, note 2, 

The rule governing the time in which 
the hoider is required to present a check 
in order to relieve himself from the risk 
of loss by failure of the drawee may be 
stated as follows: If the payee receives 
the check in the same place where the 
bank upon which it is drawn is located, 
he may present it for payment at any 
time before the close of banking hours 
of the next secular day, and thereby 
maintain recourse against the drawer. 
If, in the meantime, the bank fails, the 
loss will be the drawer’s. The term 
‘‘secular day” is used to exclude Sunday, 
so that, if the check be received on Sat- 
urday, the payee would have all day on 
the Monday following in which to make 
the presentment, But, if the payee re- 
ceives the check in a place distant from 
where the drawee bank is situated, it 
will be sufficient for him to forward it 
by post on the next secular day after it 
is received, to some person at the latter 
place, who is required to present it for 
payment on or before the next day after 
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it reaches him in due course of mail. 
These periods, depending upon the lo- 
cation of the respective participants, 
which are declared requisite for the con- 
venient presentment of a check, are 
deemed to have been contemplated by 
the drawer, and he remains absolutely 
liable, although the bank might fail 
pending their duration. 2 Daniel, Neg. 
Inst, §§ 1590, 1592; Farwell v. Curtis, 7 
Biss. 160, Fed. Cas. No. 4,690. The 
allowance of a day, however, in which 
to present the check, does not extend to 
an agent who receives one for the debt 
of his principal. Such a check must be 
presented with due and proper diligence; 
otherwise it is at the peril of the party 
retaining it and postponing presentment 
as between him and the person in whose 
interest he is acting. Smith v. Miller, 
43 N. Y. 171; Anderson v, Gill (Md.) 
29 Atl. 527. The rules in respect to 
giving notice of the dishonor of a check 
are the same as where a bill of exchange 
or promissory note is involved. If any- 
thing, however, by reason of the inten- 
tien of the parties to the instrument that 
the payment should be immediate, and 
of the fact that it is drawn against a de- 
posit, they are to be more strictly con- 
strued and enforced in the case of a 
check than of other commercial paper. 
Tied. Com. Paper, sec. 442. 

The parties agree that at the time the 
transactions which form the basis of the 
present controversy took place there 
existed, and still exists,among the banks 
in Portland and elsewhere,a general and 
well-established custom to the effect that 
when a bank or banker receives for col- 
lection an ordinary check against an ac- 
count with a bank or banker situated 
and doing business at a place distant 
from where the collecting bank is located, 
and such collecting bank has noagent or 
correspondent at the place of the drawee 
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bank, for the collecting bank to forward 
the check by mail directly to the drawee 
bank for collection and returns; and 
that it isalso a general and well-estab- 
lished custom among such banks that 
when a bank or banker receives, from a 
bank or person at a distance, for collec- 
tion and return,an ordinary check,drawn 
upon a bank situated at the same place 
as the receiving bank, for the receiving 
bank not to remit cash to the bank 
or person from whom such check was 
received, but to remit the check or draft, 
either of the receiving or drawee bank, 
drawn upon the correspondent of such 
receiving or drawee bank at the place 
from which the original check was for- 
warded, payable to the order of the bank 
or person from whom the check was re- 
ceived, 

It is contended by the respondents 
that these customs are to be considered 
the law of the case, and are controlling 
for the government of the parties; and 
that, measured thereby, the defendants 
are not chargeable with negligence for 
pursuing the course adopted in endeav- 
oring to make thecollection. Upon the 
other hand,it is maintained that the cus- 
tom of sending the check direct to the 
drawee bank for collection and return is 
unreasonable, and therefore that it does 
not and cannot obtain the sanction of 
law, and that such an act is negligence 
per se, which will, in case loss should 
occur by reason thereof, render the col- 
lecting bank liable therefor. Thereason 
assigned is that the collecting bank 
thereby makes the drawee bank its agent 
for presentment, demand, protest, and 
giving notice of nonpayment to the in- 
dorsers, if any, and the drawer; and 
that the duties thus devolving upon such 
an agent are inconsistent, and incapable 
of being performed by the drawee of the 
check, as it is said he cannot present a 





LEGAL DECISIONS. 


demand to himself, or demand payment 
of himself, much less protest his own 
paper,and give notice to the proper par- 
ties that he has refused payment. 

There exist two different theories 
among the courts of this country touch- 
ing the responsibility of banks under- 
taking collections on commercial paper 
ata distance. One line of authorities 
holds to the rule that the forwarding 
bank is liable only for the selection of a 
suitable local agent with whom to intrust 
the collection, and that the agent so se- 
lected becomes the agent of the owner 
of the paper; while, on the other hand, 
it is held that the forwarding bank makes 
the local agent its own subagent, and is 
liable for any neglect on the part of such 
subagent. But itis argued that in either 


event the defendants are liable,as,under 
the latter rule, they became absolutely 
responsible for the conduct of the Sheri- 
dan Bank, while, under the former, it 


was negligence per se to have selected the 
Sheridan Bank as agent for the purpose 
of consummating thecollection. It does 
not appear to us, however, to be necess- 
ary to the determination of the present 
controversy that either rule should be 
adopted or applied. The check in ques- 
tion was drawn payable to the defend- 
ants, and was unindorsed by any one,so 
that there were no indorsers or third 
Parties in the transaction to be subserv- 
ed, and protest and notice thereof were 
unnecessary, and notrequired. Thede- 
fendants, therefore, assumed the simple 
duty of presenting the check for pay- 
ment, under the rules of law obtaining, 
and,if not paid,or payment was refused, 
of notifying the drawer,so that he might 
not suffer loss by reason of the failure of 
the drawee bank. 

In Prideaux v. Criddle, L, R. 4 QO. B- 
455, it is said: ‘‘A presentment through 
the postoffice is a reasonable mode of 
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presentment. It is a very common 
mode, and, having regard to the com- 
mercial business, it may be said to be 
a proper mode of presentment. If the 
drawee dishonors the check, and the 
holder sends a notice of dishonor to the 
person from whom he received the check 
on the day following that on which the 
check was dishonored, each previous 
transferror has one day in which to give 
notice of dishonor.” In Bailey v. Bo- 
denham, 16 C. B. (N. S.) 288, Erie, C. 
J., was inclined to think that a check 
sent through the post to the drawee 
was a good presentment and he says: 
‘‘But, unless the money was remitted by 
return of post, the absence of an answer 
should have been considered as a dis- 
honor, and notice of such dishonor 
should have been given promptly.” In 
Heywood v. Pickering, L. R. 9 QO. B. 
428, where the check was sent to the 
drawee direct, witn demand for pay- 
ment, Blackburn, J., thought it to be a 
good presentment for payment, and 
that the refusal to remit constituted an 
actual dishonor of thecheck. Quain, J. 
in the same case says: ‘‘There is ample 
evidence that, according to the custom 
of bankers, when a foreign check is 
paid to a banker by a customer, that is 
the usual mode of transmitting checks, 
Is that a good presentment? In Bailey 
v. Bodenham, Erle, C. J., and Byles, 
J., thought that sending a check by 
post to a banker might be a good pre- 
sentment of the check; and in Prideaux 
v. Criddle, Lush, J. was of the opinion 
that a presentment throngh the postoffice 
was a reasonable mode of presentment. 
Therefore, we have it that in the present 
case there was due presentment of the 
check according to these authorities.” 

As supporting this position, see, also, 
2 Daniel, Neg. Inst. sec. 1559. 

These are English cases, it is true, 
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but a like manner of presentment seems 
to have received recognition in this 
country. In the case of Indig v. Bank, 
80 N. Y. 100, a note, unindorsed, pay- 
able at the bank of Lowville, was placed 
in the hands of defendant for collection, 
who, instead of serding it to an agent 
or correspondent at Lowville for pre- 
sentment, sent it by mail directly 
to the Lowville Bank. It was re- 
marked that such a method ap- 
peared to be the ordinary one forthe 
transaction of such business, and the 
defendant was bound only to adopt the 
ordinary mode and that the practice 
was sanctioned by the English cases. 
It was there contended that by sending 
the note direct to the Lowville Bank the 
collecting bank thereby constituted the 
Lowville Bank its agent; but it was held 
that, in so far as it related to the pre- 
sentment of the note at the bank, and 
the duties of the bank in respect to it, 
it was equivalent to a check drawn by 
the maker upon the bank where the note 
was payable. As the case bears some 
analogy to the one at bar, we may be 
pardoned if we quote somewhat at 
length from the opinion of Rapallo, J. 
He says: ‘*The bank owed a duty to its 
customer to pay it on presentation, if in 
funds, The defendant used the United 
States mail to make the presentment, 
and by this means caused it to be pre- 
sented to the bank for payment on the 
day when due. It did not deposit it 
there for collection. If there had been 
indorsers, it might be argued that the 
defendant constituted the Bank of Low- 
ville its agent to notify the indorsers 
of nonpayment; but even this is very 
questionable, for it was held ina similar 
case that, if the proceeds were not re- 
mitted, the paper should be deemed 
dishonored, and notice of nonpayment 
should be given by the bank which had 
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sentit. Bailey v. Bodenham, 16 C. B. 
(N. S.) 288. No such question arises, 
however, in the present case, for there 
were no indorsers. The defendant, by 
sending the note to the Bank ot Low- 
ville, requested it to pay it, not to re- 
ceive the proceeds. The object of send- 
ing was to extract money from the bank 
as agent of the maker of the note, not to 
put money in the bank as agent of the 
defendant, or to the credit of the de- 
fendant. There is nothing in the na- 
ture of the transaction which should 
render the defendant guarantor of the 
solvency of the Bank of Lowville. * * * 
The bank on which the note is drawn 
has nothing to do but to pay the note 
if in funds, and, if not, to refuse to pay. 
If it pays, it does so on behalf of the 
maker, and no relation is created be- 
tween it and one who presents it by 
mail, different from that which would 
exist if presented through any other 
agency, unless accompanied by a re- 
quest to do some further act in behalf of 
the sender beyond complying with its 
duty to its own customer.” 

And in Briggs v. Bank, 89 N. Y. 182, 
the same learned judge, in explanation 

“of the opinion rendered in the Indig 
case, says: ‘The point of the decision 
is that the mere act of presenting the 
paper for payment by mail, instead of 
employing a messenger to present it, 
does not constitute the drawee agent of 
the sender to receive or hold the pro- 
ceeds.” To the same effect, see, also, 
People v. Merchants’ & M. Bank, 78 N. 
Y. 269. 

It will be noted that the presentment 
in the case of Heywood v, Pickering 
was in accordance with the custom then 
prevailing, and the one in the Indig case 
was in pursuance of the ordinary meth- 
od; and the custom in the one case and 
the method in the other were very similar 
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to the one which it is agreed by the par- 
ties exists among the banks of Portland 
and elsewhere, and they seem to have 
been considered as controlling, and as 
legalizing the presentment in the re- 
spective manners there adopted. Mr. 
Tiedemaa, in his work on Commercial 
Paper (Sec. 444), says: “fA custom has 
grown up of late to send the check di- 
rect to the bank upon which it is drawn; 
in other words, to make presentment by 
mail. The sufficiency of this method of 
presentment has been doubted, but it 
seems that this method is more or less 
commonly adopted, and the weight of 
authority is in favor of its sufficiency,” 
In the light of these authorities, we 
are constrained to hold that the trans- 
mission of the check in question by the 
defendants direct to the Sheridan Bank, 
through the post, for collection and re- 
turn, operated as a good presentment 
for payment. A custom which obtains 


so generally and universally among men 
of the highest order of business sagacity 
appeals strongly to the understanding 
for recognition, and, unless demonstrat- 
ed to be clearly and palpably unreason- 
able and unjust, it ought to be adopted 


as the Jaw of the case. It is true, the 
admittedly prevailing custom or usage 
exists and applies as well to certified 
checks, certificates of deposit and notes 
payable at the banks; but we are here 
dealing with asimple ,unindorsed check, 
and we are only called upon at this time 
to sanction the custom or usagein <o far 
as it may be potent as affecting the pres- 
ent exigencies. However, there is au- 
thority for the sanction of it to the full 
extent prevailing, as denoted by the 
agreement of the parties here. Trust 
Co. v. Newland (Ky.) 31 S, W. 38; Jef 
ferson Co. Savings Bank v. Commercial 
Nat. Bank (Tenn. Sup.) 39 S. W. 338. 

Usages are presumed to be reasonable, 
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and in considering them the courts do 
not so much determine whether they are 
supported by satisfactory grounds as 
whether they are necessarily unreason~ 
able. The party attacking the usage or 
custom has, therefore, the burden of the 
controversy, as the question to be de- 
cided in a particular case is not whether 
the usage is reasonable but whether it is 
unreasonable 27 Am. & Eng. Enc, 
Law, 766. 

Cases are cited and relied upon by the 
appellant wherein it is held to constitute 
an act of negligence, and even negli- 
ligence per se, for the collecting bank 
to send paper direct to the drawee bank, 
located at a distant place, for collection 
and return, The most conspicuous of 
these are: Bank v. Goodman, tog Pa. 
St. 422; Bank v. Burns, 12 Colo. 539; 
Anderson v. Rogers (Kan. Sup.) 36 Pa, 
1¢67; Drovers’ Nat, Bank v. Anglo- 
American Packing & Provision Co. ,117 
Ill. 100; Farwell v. Curtis, supra; Whit- 
ney v. Esson, 99 Mass. 308; First Nat. 
Bank v, City Nat. Bank [ Tex. Civ. App ]} 
34S W. 458; First Nat. Bank v. Fourth 
Nat. Bank, C. C. A. 183; Bailie v. Bank, 
95 Ga. 277. 

But in noone of these cases was there 
a general and universal custom relied 
upon to support the act of the collecting 
bank, as there is here. The case of 
Whitney v. Esson, supra, comes the 
nearest. The paper involved was a 
draft, and it is there said: “It is not a 
reasonable usage that one who collects 
a draft for an absent party should be al- 
lowed to give it up to the drawee, and 
sacrifice the claim which the owner may 
have on prior parties, upon the mere re- 
ceipt of a check, which may turn out to 
be worthless.”” But this must be readin 
connection with the agreement of the 
parties in that case, which was that it 
was a common practice for holders of 
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drafts or checks to accept the check of 
the drawee in exchange for the draft, 
but it was not claimed to be a generally 
established usage. In Farwell v. Curtis 
supra, it was said that the practice of 
sending checks by mailto the drawee 
was not usual, thereby indicating that no 
such custom or usage was there estab- 
lished or relied upon. In Drovers’ Nat. 
Bank v. Anglo-Am. Packing & Provision 
Co., supra, a custom was sought to be 
established, butit was not broad enough, 
as remarked by the court, to include 
the certified check which formed the 
basis of the action. And in First Nat. 
Bank v. City Nat. Bank, supra, the 
statement of the case shows it did not 
appear that the owners of the paper, by 
consent or usage, authorized the for- 
warding of their draft direct to the 
drawee, 

These cases involve, indiscriminately, 
ordinary checks, certificates of deposit, 
certified checks and drafts. Upon prin- 
ciple it would seem that the usage is not 
an unreasonable one, in so far at least 
as it may apply to the collection of a 
plain, unindorsed check. If payment of 
such check is refused, the payee may 
sue the drawer for breach of contract; 
but the drawer only can sue the drawee 
and this upon the implied contract to 
pay upon demand. The bank of deposit 
has but a simple duty to perform when 
the paper is presented for payment only, 
and that is to honor it by compliance 
with the demand; so that the manner of 
presentment and demand for payment, 
whether over the counter or through the 
post, cannot affect the discharge of such 
duty. In no sense can it become the 
agent of the party presenting it, or of 
the drawer, by acting in the discharge 
of its duty in honoring it and making 
payment. Where a party employs a 
bank to make a collection at a place dis- 
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tant from where the bank is located, 
and nothing is said touching the specific 
manner of making the same, it must be 
presumed it was intended by the cus— 
tomer of the bank that the collection 
would be made in the usual and ordin- 
ary manner, and in accordance with the 
general usage and custom prevailing 
among banks. Ifthecollection is made 
in accordance therewith, the bank has 
performed its undertaking. Trust Co. 
v. Newland, supra; Jefferson Co. Sav- 
ings Bank v. Commercial Nat. Bank, 
supra. 

Now, to recur to the facts: The plain- 
tiff had on deposit with the Sheridan 
Bank $1,717.71. Of this fund he pro- 
posed sending $1,500 to the defendants, 
in Portland, for the purpose of making 
a time deposit with them, drawing in- 
terest. He informed the Sheridan bank 
of his intention to draw upon it for that 
amount, and, as a means of having the 
money transmitted to Portland, he drew 
his check in favor of the defendants. 
They, in pursuance ot the custom, sent 
it by mail to the Sheridan bank for col- 
lection and return. This must be con- 
sidered a demand upon that bank for 
payment, and it had but a simple duty 
to perform, which was to pay; and this 
it should have done, not as the act of 
either the defendants or the plaintiff, but 
for itself; and therefore it could not 
have been the agent of eitherin the per- 
formance of such duty. The failure to 
pay upon presentment and demand was 
a refusal to pay, and a dishonor of the 
check, and the defendants, not having 
received payment thereof by return 
mail (having regard for the business 
hours of the banking company and the 
arrival and departure of the mails), 
should have so treated it, and notified 
the plaintiff thereof by the following 
mail, or, at least, by the mail of the fol- 





LEGAL DECISIONS. 


lowing day. It was the duty of the de- 
fendants, they not being in a condition 
to sue the drawee, to notify the plaintiff 
at once of the dishonor of his paper, so 
that he could have brought an action 
against it, if he so desired, for the re- 
covery of his deposit. But thecase was 
not presented upon the theory that the 
loss to plaintiff was caused by the neg- 
ligence of defendants in failing to no- 
tify him of the dishonorof his paper. By 
this, however, we do not intimate that 
the facts as disclosed by the record 
would support such theory. 

The specific charges of negligence are 
that defendants sent the check direct to 
the drawee bank for collection, and re- 
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tained the evidence of indebtedness until 
after the bank had closed. Upon the 
first ground we have seen that the act 
of sending the check direct to the drawee 
for collection was not negligence under 
the usage and custom prevailing, and in 
the light of defendant’s undertaking; 
and, upon the second ground, it is plain 
that plaintiff could not have been in- 
jured by the retention of the check, as 
he was enabled to and did sue without 
it. In this view, the question of ratifi- 
cation becomes unimportant. The find- 
ings of fact are full upon all the issues 
made, and amply support the conclu- 
sions of law. The judgment will there- 
fore be affirmed, 


PROFITS. 


SALE OF BONDS BY CASHIER—BANK ENTITLED TO COMMISSIONS EARNED. 


Mount Vernon Bank v. Porter and others, supreme court of Missouri, Division No. 2, Feburary ar. 1899. 


The sale of the bonds of a water company was negotiated by defendant P while cashier of 


plaintiff bank and while in the discharge of his duties as such cashier, 


In an action by the bank, 


against the cashier and his bondsmen, upon the cashier's official bond, charging him with convert- 
ing commissions earned on such sale, which belonged to the bank, it is 

Held: Whatever profit the cashier derived from such sale belongs to the bank,and not to the 
cashier individually, notwithstanding the sale or negotiation of such bonds was not within the 
bank’s corporate powers; but the evidence offered in the present case was not sufficient to establish 
that the cashier received a profit for negotiating the bonds, and plaintiff is denied relief. 


Action by the Mt. Vernon Bank against 
John D. Porter and others. 

Burcess, J. This is an action upon 
the defendant Porter’s official bond, as 
cashier of the plaintiff bank, charging 
him with converting commissions be- 
longing to the bank, and arising out of 
the negotiation and sale of certain bonds 
issued by the Pierce City Water Com- 
pany, while he was cashier of the bank, 
The trial resulted in a judgment for de- 
fendants; whereupon the case was ap- 
pealed to the St. Louis court of appeals, 
where the judgment was reversed, but 
the case was certified to this court upon 
the ground that the opinion of that court 
isin conflict with the opinions of the 
Supreme court in State v. Brooks,92 Mo., 


loc. cit. 591, and State v. Dusenbery, 
112 Mo., loc. cit. 295. 

The petition alleges that Porter, while 
in the employment of plaintiff and in 
the line of his employment of cashier, 
“did negotiate and sell for Jerry Guinney 
and for the Pierce City Water Company 
fifty bonds, of the face value of $25,000, 
and for commissions and compensation 
for such services did collect, retain, and 
receive from said Jerry Guinney and the 
Pierce City Water Company and William 
C. Little Bond Company a thousand dol- 
lars, and retained and appropriated the 
whole thereof,”’ etc, 

The answer of Porter is a general de- 
nial. The other defendants answered 
separately, and alleged that the sale or 
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negotiation of bonds by the plaintiff was 
not within the bank’s corporate powers, 
and that,if Porter received and converted 
the commissions as claimed, they, as his 
bondsmen, were not liable therefor. At 
the close of plaintiff’s evidence, the court, 
at the request of the defendants, instruct- 
ed the jury “that, under the pleadings 
and evidence in this case, your verdict 
should be for defendants”; whereupon 
plaintiff took a nonsuit, with leave to 
move to set the same aside, and, having 
unsuccessfully done so, it appeals. 

The evidence on the part of plaintiff 
showed that Jerry Guinney, president of 
the Pierce City Water Company, acting 
for the company, placed in the hands of 
the defendant Porter $25,000 of Pierce 
City water bonds; that he negotiated 
with and through the bank several loans; 
that the last one, of about $2,000, was 
after the bonds were in the possession of 
the bank, and that this loan was not to 


be paid until the bonds were sold; that 
he (Guinney) realized only $22,500 on 
the bonds, and perhaps some interest, 
which ought to have been about $200, 


W. C. Little testified that he was 
president of the W. C. Little Bond Com- 
pany in 1888, and that the company of 
which he was president bought the bonds, 
the amount of which was $25,000, and 
paid co cents on their face value there- 
for, but could not say to whom he paid 
the purchase money, whether to Porter 
or Guinney. 

F. W. Stumpe, cashier of the Wash- 
ington Bank, testified that he bought so 
bonds, of $500 each, making a total of 
$25,000, from the W. C. Little Bond 
Company, of St. Louis, Mo., and paid 
$23,000 for them; that the bank loaned 
the plaintiff $5,000, and that when the 
loan was made the Washington Bank 
was, and for some time had been, nego- 
tiating with the W. C. Little Bond Com- 
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pany and John D. Porter for the purchase 
of the Pierce City Water Company 
bonds,and had advanced to said Porter, 
as cashier of the Mt. Vernon Bank, on 
account of the purchase of said bonds, 
because they were not then ready for 
delivery, and that the note was paid by 
the delivery of the bonds; that the loan 
thus made to the Mt. Vernon Bank was 
paid out of the purchase price for the 
bonds, 

J. T. Potter, president of plaintiff bank, 
testified that Guinney applied to the 
bank for a loan of $3,500, and that Por- 
ter said it would only bea short time 
until he would get the money out of the 
bonds,and that they had better guaranty 
the payment of this $3,500 note as in- 
dividuals, but probably not asa bank, 
and that he and Porter guaranteed the 
payment of this $3,500; that this note 
was negotiated,and the money paid over 
to Guinney; that ‘ the inducement was 
that we were to get the premium out of 
the bonds for the bank.” 

In a letter by Porterto F. W. Stumpe, 
cashier, Washington, Mo., of date 
October 8, 1888, he said: ‘‘I have ad- 
vanced Mr. Guinney on the sale $3,500, 
and he wants more by the tenth inst. 
* * * John D. Porter, Cash.”” Por- 
ter, in his correspondence with Little 
about the sale of the bonds, used the 
bank’s paper, with its letter heads there- 
on, and his letters were usually signed 
as cashier. He went to Pierce City on 
one occasion to negotiate for the bonds, 
and charged the expenses of the trip up 
to plaintiff. 

On October 4,1888, Porter, as cashier, 
wrote to James B. True,cashier Laclede 
National Bank, St. Louis, Mo., as fol- 
lows: ‘Weare expecting to get proceeds 
of bond sale made when I was in the 
city a few dayssince. It will amount to 
$23,000 to 25,000. The sale is closed, 





LEGAL DECISIONS. 


and security accepted, and bonds in 
hands of ingravers. We may needsome 
money for a few days,until engraving is 
complete and bonds signed. If we do, 
can we get it? Yours, truly, John D, 
Porter, Cash.”” He afterwards,as cash- 
ier, sent the bondsto True to deliver, 
and to draw on his bank for $2,500 to 
stop protest on Guinney’s note. 

He was,during all this time,the active 
agent of plaintiff in all of his business 
transactions. He, as cashier, collected 
the $22,500 on the bonds, which went to 
Guinney, and then drew a check on the 
W. C. Little Bond Company, in favor of 
himself, for $250, indorsed it to the Ce- 
dar County Bank, at Stockton, Mo.,and 
had it placed to his own credit in said 
bank,which was the only deposit that he 
ever had with it. Two hundred and 
three dollars of this deposit was collect- 
ed, on Porter’s checks, through the 
plaintiff bank. On October 13, 1888, 
Porter drew on W. C, Little for $155, 
balance on bond deal, and had it placed 
to plaintiff's credit in the Laclede Bank, 
On the same day there appears on the 
remittance register of plaintiff bank, in 
Porter’s handwriting, an entry of a re- 
mittance of $155, but the register does 
not show to whom sent,and it is the only 
remittance on the register which fails to 
show a complete abstract of the remit- 
tance, The books of plaintiff bank also 
show that Porter, on the same day, 
November 13, 1888, deposited with the 
bank $155.50 in gold. 

Upon the facts thus detailed, which 
were shown by the evidence, is based the 
contention that they were sufficient to 
have the case go tothe jury. The evi- 
dence clearly shows that the sale of the 
Pierce City Water Company bonds was 


283 


negotiated by Porter while cashier of the 
plaintiff bank,and while in the discharge 
of his duties as such cashier; and there 
is no principle of law better settled than 
that,under such circumstances, whatever 
profit he derived from such sale belongs 
to the bank, and nottohim. Bank v. 
Porter, 52 Mo. App. 244. As was said 
in Murdock v, Miller, 84 Mo. 96: ‘‘The 
facts * * * disclosed by the evidence 
bring plaintiff's case within the opera- 
tion of the principle that, in all cases 
where a person is actually or construc- 
tively an agent for another, all profits 
and advantages made by him in the 
business,beyond his ordinary compensa- 
tion, is for the benefit of his employer.” 
Story, Ag. p. 246, sec. 211; Bent v. 
Priest, 86 Mo. 482; Pomeroy v. Benton, 
57 Mo., loc, cit. 544. 

But the facts alone that Porter was 
the agent of plaintiff in negotiating the 
bonds, and that he did negotiate them, 
were not sufficient to entitle plaintiff to 
have the case submitted to the jury, but, 
in addition thereto, it devolved upon it 
to show, by substantial evidence,that he 
received some compensation or profit 
therefor while its agent, or for services 
rendered while such. A mere scintilla 
ot evidence or suspicion to that effect 
was not sufficient, and it is within the 
ban of this rule that the evidence ad- 
duced by plaintiff comes. However 
strong the suspicion that he did receive 
a profit for negotiating the bonds, there 
was no tangible evidence that he did,and, 
as has been said,this was not sufficient. 
The same conclusion was reached by the 
St, Louis court of appeals,and is clearly 
justified by the facts disclosed by the 
record, 

Judgment reversed. 
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INDORSER’S CONTRACT. 


HOLDER’S AGREEMENT WITH LAST INDORSER FOR EXTENSION OF TIME OF PAYMENT— 
EFFECT ON CONTRACT OF PRIOR INDORSER. 


Wright v. Independence National Bank, Supreme Court of Appeals of Virginia, Feb. 8, 1899. 


An indorser of a note is not relieved from liability by an agreement for indulgence in time 


of payment made by the holder with a subsequent indorser. 


To discharge such indorser, the 


agreement must be made with the maker or principal debtor. 


Action by the Independence National 
Bank against one Wright as indorser of 
a promissory note, Judgment for plain- 
tiff, and defendant brings error. Af- 
firmed. 

BucHANAN, J. The defense relied on 
in this case is that the defendant, an ac- 
commodation indorser, had been re- 
leased by an agreement of the creditor 
extending the time for the payment of 
the writing sued on. The paper was a 


negotiable note made by W. P. Roberts 
payable to H. D. Wright or order, at 
the Traders’ Bank of Lynchburg, in- 


dorsed by Wright to that bank, and by 
it indorsed to and held by the plaintiff 
as collateral, with other notes, to se- 
cure the payment of a note due to it 
from the Traders’ Bank, After actions 
at law had been brought by the plaintiff 
on the notes held by it as collateral, 
including the note sued on, the plaintiff 
made a verbal contract with the Traders’ 
Bank by which it was agreed that, if the 
latter would curtail or reduce its note to 
the plaintiff to $1,000, it [the plaintiff] 
would allow the Traders’ Bank to give 
a new note for that sum, payable in 30 
days, and dismiss all the suits on the 
collaterals upon the payment of the 
court costs and attorney’s fees, The 
curtailment was made, the new note 
given, the costs and attorney’s fees paid 
and the suits dismissed. 

In the view we take of this case, it is 
unnecessary to consider whether the 
agreement made between the plaintiff 


and the Traders’ Bank was such an 
agreement giving time for the payment 
of the note as would have discharged 
the defendant if the agreement had 
been made with the maker of the note 
instead of the Traders’ Bank, the last in- 
dorser. 

The defendant’s counse! insists that, 
while the agreement was made with the 
vice-president of the Traders’ Bank, he 
was the agent of the defendant to have 
the suit against him dismissed, and that 
under the facts of the case the agree- 
ment must be regarded as having been 
made with the maker of the note as well 
as with the Traders’ Bank. In this he 
is mistaken, The record not only fails 
to show that the maker was any party 
to the agreement, but it shows clearly 
that he was not. 

The first question, therefore, to be 
considered, is whether an agreement for 
indulgence which will discharge or re- 
lease the first indorser, can be made with 
any other person than the maker of the 
note, or principal debtor. 

In 1 Daniel, Neg. Inst. [4th Ed.] sec. 
1324, it is said ‘‘that the agreement for 
indulgence, in order to discharge the 
drawer or indorser, must be made with 
the maker or acceptor, who is the prin- 
cipal debtor; and, if it be made witha 
third party, it will not affect the draw- 
er’s or indorser’s rights or remedies, al- 
though such third party may have his 
appropriate remedy for breach of the 
contract with him.” 
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The textwriters generally, in discuss- 
ing the character of the agreement which 
will operate as a discharge of the indor- 
ser, drawer or surety, seem to treat it 
as a matter of course that the agreement 
must be with the principal debtor. 2 
Brandt. Sur. sec. 342; Baylies, Sur. p. 
240; 1 Pars. Notes & B., p. 238; Edw. 
Bills & N. p. 567; 24 Am. & Eng. Enc, 
Law, p. 238; 5 Rob. Prac. 769. And 
this would seem to be necessarily so 
from the grounds upon which it is held 
that the indorser, drawer, or surety is 
discharged from liability. 

The reason given why the extension of 
time for payment discharges the indor- 
ser, drawer, or surety is because the 
creditor thereby inflicts an injury on him, 
and deprives him of the means of reliev- 
ing himself, either by paying the debt 
and immediately proceeding against the 
principal (being substituted to the cred- 
itor’s rights), or by filing his bill quia 
timet to compel the debtor to pay the 
creditor, for the surety’s exoneration; 
for if the creditor could not himself, in 
consequence of his own agreement,com- 
pel the principal debtor to pay, neither 
could the indorser, drawer, or surety, who 
in such case asserts the rights of the 
creditor for his own safety. Norris v. 
Crummey, 2 Rand. 333, 334; Shannon 
v. McMullin,z5 Grat. 212,213; 2 Daniel, 
Neg. Inst. (4th Ed.) sec, 1313. 

But, if the agreement of the creditor 
be made with some other person than 
the principal debtor, what is there to 
prevent the indorser, drawer, or surety 
from paying the debt and proceeding at 


once against the principal, or from re- 
quiring the creditor to forthwith institute 
suit on the contract, as provided by sec- 
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tion 2890 of the Code, or from filing his 
bill quia timet? The principal debtor, 
being no party to the agreement, and 
having paid no consideration for the 
promise, cannot rely on it. This was 
the view taken by the court in Frazer v, 
Jordan,8 El. & Bl. 303,where the agree- 
ment was made withastranger. In that 
case it was said: ‘‘We think that the 
doctrine ought not to be extended to the 
case of a contract withastranger. The 
principal debtor, having given no con- 
sideration for the promise, has no ground 
to complain of a breach of it,and cannot 
say that faith has been broken with him. 
There is no privity of contract with him, 
and we see nothing on which any right, 
either at law or in equity (see Lord 
Abinger’s observations in Lyon v. Holt, 
5 Mees. & W. 253, 254),for him to insist 
upon such contract, can be founded. 
The stranger may have some private 
reason of his own to wish for some in- 
dulgence to be shown, and, if he has 
given a good consideration, may be en- 
titled to damages, nominal, large, or 
small according to any legal interest he 
may have; but surely he is the only per. 
son to take advantage of his contract.” 
The agreement relied on in this case, 
having Deen made between the holder of 
the note (the plaintiff) and the last in- 
dorser upon it, did not prevent the first 
indorser (the defendant) from paying 
the debt,and proceeding at once against 
the maker,or from exercising any rights 
which a surety may assert for his pro- 
tection against his principal. The 
agreement did not discharge the first in- 


dorser from his liability on the note,and 
furnished no defense against the plain- 
tiff’s recovery, 


SAVINGS BANK DEPOSIT IN TRUST. 


One Elizabeth ©’Neill made a deposit as follows: ‘‘Metropolitan Savings Bank in account with 
Miss Elizabeth O'Neill. In trust for herself and Mrs. Mary Whalen, widow, joint owners, subject 


to the order of either,to belong to the survivor.” 


She retained possession of the bank book. 


Held 


this was a creation of a trust in which the depositor became trustee for herself and her co-benefici- 
ary, and upon her death, the survivor became entitled to the fund remaining upon deposit. 
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NOTE AND MORTGAGE. 


. PRINCIPAL AND INTEREST NOTES SECURED BY MORTGAGE UPON REAL ESTATE—CONDI-— 
TIONS IN MORTGAGE HASTENING MATURITY OF PRINCIPAL UPON 10 DAYS DEFAULT 
IN PAYMENT OF INTEREST NOTE OR UPON NON-PAYMENT OF TAXES—INTEREST 
NOTE HELD ENTITLED TO GRACE—ACTION BASED ON DEFAULT BEFORE 
EXPIRATION 3 plus Io days PREMATURE—EFFECT OF DEFAULT 
IN PAYMENT OF TAXES. 


Hartsuff v. Hall, etal, supreme court of Nebraska, April 6, 1899. 


1. A debtor is entitled to days of grace on a negotiable coupon interest note. 

2. Where a negotiable note secured by a mortgage provides that, if default should be made 
in the payment of an interest note, which was likewise negotiable in form, and made payable on 
the 1st day of a certain month, for 1o days after it became due, the principal and interest notes, at 
the option of the holder, should at once become due and payable without notice, the option exer- 
cised on the 13th of said month was premature, 

3. In case a real-estate mortgage contains a stipulation that, if the taxes against the premises 
are not paid before the time the same became by law delinquent, the entire mortgage debt shall 
immediately become due and payable, the failure of the mortgagor to pay the taxes according to 
such stipulation is such a breach of the mortgage as will authorize the bringing of a suit to foreclose, 
although the mortgage debt, by its terms, has not yet matured, and the mortgagee, to protect his 


security, has himself paid the taxes after the same had become delinquent. 

4. Where a lien is sought to be enforced against real estate fora sale for non-payment of 
special city taxes, the burden is upon the person asserting the lien of showing its validity. Levitt 
v. Bell, (Neb.) 75 N. W. 524, followed. (Syllabus by the court). 


Action by Albert Hartsuff against 
Thomas F, Hall and others. From a 
decree for plaintiff, defendants appeal. 

Reversed. 

Norvat, J. This suit was instituted 
to foreclose a mortgage on certain real 
estate situate in the City of Omaha. 
From a decree in favor of plaintiff, de~ 
fendants have prosecuted an appeal, 

The first contention of defendants is 
that the suit was prematurely brought. 
The note the mortgage in question was 
given to secure was for $12,000, nego- 
tiable in form, dated April 28, 1892, 
and by its terms payable on May 1, 
1897, with interest at 7}2 per cent. per 
annum from date, payable semi-annu- 
ally according to the tenor of ten inter- 
est notes of $450 each, except one, being 
for $457.50. 

This suit was instituted on May 13,1895, 
or before the time the note, by its terms, 
had matured. The main note, however, 
contained a stipulation that ‘sf default 
be made in the payment of any interest note, 


or any portion thereof, for the space of ten 
days after the same becomes due and pay- 
able, then said principal aud interest notes 
shall, at the option of the said Hartsuff, or 
the legal holder of said note, become at once 
due and payable without further notice.” 

The interest note which was made 
payable on May 1, 1895, was not paid 
on that date, nor yet at the time of the 
institution of the present suit, and it is 
argued that such default, by the above 
quoted provision of the principal note, 
ipso facto made the whole debt at once 
due and payable and authorized the 
bringing of the suit to foreclose the 
mortgage. 

We are unable to fully appreciate the 
force of the argument in support of this 
contention of the learned counsel for 
plaintifi. This coupon note, like the 
principal note, was payable to Albert 
Hartsuff or order; and, being negotiable, 
within the meaning of chapter 41 of the 
Compiled Statutes, by section 3 of said 
chapter was entitled to three days grace 
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in the time of payment, in other words, 
the coupon note payable May 1, 1895, 
did not mature until three days there- 
after, and an action at law instituted 
thereon before May sth would have 
been prematurely brought. Lantry v. 
French, 33 Neb. 524. It follows that 
this coupon note was not Io days over- 
due when this suit was commenced, 
within the meaning of the stipulation or 
clause in the principal note to which 
reference has been made, and the right 
to foreclose the mortgage had not ac- 
crued by reason of the default in the 
payment of the interest note, 

We must not be understood as hold- 
ing, or even intimating an opinion, that 
a debtor is in all cases entitled to days 
of grace on mere installments of interest. 
The rule we have announced is only ap- 
plicable where the interest payment is 
represented by a note in form negoti- 
able. 

The mortgage contained the following 
clause: 

‘‘Now if the said Amelia Hall and 
Thomas F. Hall shall well and truly pay 
or cause to be paid the sum of money 
in said note mentioned, with interest 
thereon, according to the tenor and ef- 
fect of said note, and shall duly keep 
and perform all the other covenants and 
agreements herein contained on their 
part to be kept and performed, then 
these presents shall be null and void. 
But if said sum of money or any part 
thereof, or any interest thereon, is not 
paid when the same is due, or if the 
taxes and assessments against said prem- 
ises are not paid at or before the time 
the same become by law delinquent, or 
if said mortgagors fail to keep and per- 
form any of the covenants contained 
herein on their part to be kept and per- 
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formed, then the whole of said sum and 
interest shall immediately become due 
and payable.” 

It was alleged and proven that the 
taxes which had been levied against the 
mortgaged premises were permitted to 
become delinquent by the mortgagors. 
This constituted a breach of the terms 
and conditions of the mortgage ,and the 
suit thereon was not prematurely insti- 
tuted. 

It is argued that plaintiff waived the 
right to declare a forfeiture by paying 
the taxes. We do not think this is true, 
He had the rigbt to pay the delinquent 
taxes against the premises to protect his 
security; and in making such payment 
he was not thereby estopped from avail- 
ing himself of the right to declare the 
mortgage debt due. 

The record discloses that in the decree 
of the court below plaintiff was awarded 
alien for special paving and curbing 
taxes against the mortgaged premises, 
levied by the City of Omaha, which he 
had paid. The burden was upon the 
plaintiff to establish the validity of these 
special taxes before he was entitled to a 
lien on account of their payment, Lea- 
vitt v. Bell,(Neb.) 75 N, W. 524. And, 
he having failed to show that these 
special taxes were legally levied, the 
court below erred in giving plaintiff a 
lien against the real estate for the 
amount of such special taxes. The de- 
cree is accordingly reversed, and the 
cause is remanded to the district court 
with direction to enter a decree in favor 
of plaintiff for the amount of his mort- 
gage debt, including interest, and the 
amount of all general taxes paid, with 


egal interest thereon. Reversed and 
remanded. 


SET-OFF OF TRUST DEPOSIT. 


A bank is not liable to the beneficial 
owner of trust funds deposited with it 
by the trustee as his own which it, with 
the trustee’s consent, and without notice 


of the character of the fund, applied in 
payment of an individual note of the 
trustee.—Smith v. Des Moines Nat, Bk., 
Sup. Ct. Iowa, February 8, 1899. 
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LIABILITY OF NATIONAL BANK FOR FRAUD 
BEYOND 


ACTION 


IN A TRANS- 
ITS POWERS. 


Pronger v. Old National Bank of Spokane, supreme court of Washington, March 3, 1899. 


The plaintiff had a deposit of $2,200 
in defendant bank which he desired to 
invest in some profitable business. The 
bank, through its president and cashier, 
induced plaintiff to open a bank in the 
town of Cheney and invest therein $2,- 
000, promising and agreeing to invest 
therein a like amount and such further 
sums as the exigencies of the business 
would from time to time demand. 


Plaintiff alleged that the bank and its 
officers had no intention of making any 
investment in the Cheney bank; they in- 
duced him to open the bank for the pur- 
pose of defrauding him, and made the 
agreement for the sole purpose of work- 
ing off onto him,certain worthless paper 


belonging to the defendant bank. They 
dumped upon the Cheney bank certain 
paper, the makers of which were insol- 
vent, and received credit therefor on the 
assurance that the paper was as good as 
any held by the Spokane bank. After- 
wards, upon learning of the spurious 
character of the notes, plaintiff rescind- 
ed the transaction and tendered them 
back; and brought this action for dam- 
ages for the fraud perpetrated upon him, 
He recovered judgment and defendants 
appealed. 

It was complained that the lower 
court erred in overruling the demurrer 
to the complaint. It was not disputed 
that the complaint was sufficient as to 
tne individual officers of the bank, but on 
the part of the bank it was argued that 
the agreement set forth in the complaint 
was one of partnership, that the respon- 
dent was bound to know that it was be- 
yond the power of a national bank to 


enter into a partnership agreement, and 
hence there were no representations on 
the part of the bank on which he had a 
right to rely; that, if there was any lia- 
bility at all on the part of the bank to 
respondent, it was Only on contract to 
recover a balance of account due from 
the bank. The supreme court, however, 
holds that the demurrer was properly 
overruled. It says: ‘‘It is true, a cor- 
poration, as a merely legal entity, can 
have no will, and cannot, of itself, act 
at all. But in its relation to the public 
it is represented by its officers and law- 
fully authorized agents, and their acts 
in the course of corporate dealings are, 
in law, the acts of the corporation. 
Whatever the rule may have been for- 
merly, it is now settled beyond contro- 
versy that a corporation is liable to the 
same extent, and under the same cir- 
cumstances, as a natural person, for the 
consequence of its wrongful acts, and 
will be held to respond, in a civil action, 
at the suit of an injured party, for every 
wrong which it commits, however foreign 
to its nature or beyond its granted pow- 
ers the wrongful transactions may be. 
In such cases the doctrine of ultra vires 
has no application,” 

The other points decided in the case, 
leading to an affirmance of the judgment, 
were as follows: 

Evidence that a bank forwarded to 
plaintiff notes owned by it,and whichits 
officers knew were worthless,and charg- 
ed their face value against him on his 
account, without his consent, and in- 
duced him to retain them by falsely rep 
resenting that the payors were solvent 
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and would pay them on demand, is suffi- 
cient to make a prima facie case against 
the bank, 

A judgment on conflicting evidence 
will be sustained, though the weight of 
the evidence appears to be in appellant’s 
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favor. 

A purchaser of notes may recover 
damages for fraudulent representations 
as to the solvency of the payors, though 
he retained the notes and attempted to 
dispose of them, 


TAXATION OF NATIONAL BANKS. 


City and County of San Francisco v, Crocker-Woolworth Nat. Bank of San Francisco, U. S, Circuit Court,N. D. 
California, February 28, 1899. 


Action to recover taxes 
against a national bank, 

DeHaven, District J. The defendant 
is a national banking association organ- 
ized and existing under and by virtue 
of the laws of the United States and 
having its principal place of business at 
the city and county of San Francisco, 
Cal. The action is brought to recover 
the sum of $7,754.64 and interest there- 
on, alleged to be due from the defend- 
ant for state, city and county taxes on 
personal property, consisting of fixtures 
and money belonging to and assessed 
to it under the laws of the state for the 
purpose of taxation for the year 1896. 
The defendant has demurred to the 
complaint, and the single question aris- 
ing thereon is whether personal property 
belonging to a national bank is subject 
to taxation by the state. 

Congress, in the exercise of its un- 
doubted power has, in section 5219 Rev. 
St. U. S. declared what property of na- 


assessed 


EFFECT OF STATE USURY 


tional banks may be thus taxed. It is 
therein provided that real property of 
national banks shall be subject to state, 
county and municipal taxes ‘‘to the 
same extent, according to its value, as 
other real property is taxed,” and that 
the shares in any such association shall 
be assessed as other personal property 
to the owner or holder of such shares. 
The effect of this statute is to exempt 
personal property belonging to national 
banks from direct assessment and taxa- 
tion by the state; that is, the personal 
property of such banks cannot be di- 
rectly assessed to them by the state for 
purposes of taxation. That this is so 
is so well settled as not to require dis- 
cussion at this time. Rosenblatt v. 
Johuston, 104 U. S. 462; People v. 
Weaver, 1o0 U. S. 539-543; Bank v. 
Covington, 21 Fed. 484; People v. Nat. 
Bank of D. O. Mills & Co. [Sup. Ct. 
Cal. Dec. 1898] 55 Pac, 685. 
sustained, 


Demurrer 


PENALTY ON NATIONAL BANK 


COLLATERAL, 


Gadsden v. Thrush, supreme court of Nebraska, March 2a, 189). 


1, The exemption of national banks 
from the penalties of usury prescribed 
by a statute of the state owes its exis- 
tence to laws enacted by congress, and 
such exemption should not, by implica- 
tion, be extended beyond the import of 
the federal statute. 

2. In an action to foreclose a mortgage 
securing a note made to be used as col- 


lateral to a note owing to a national 
bank, the mere fact that the proceeds of 
such collateral, when collected by the 
payee thereof, are to be used to discharge 
the said principal note to the bank, does 
not justify the extension of the federal 
exemptions of national banks from pen- 
alties for usury to such foreclosure pro- 
ceedings 
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IRREGULAR INDORSER—NEW JERSEY. 


Cadwallader v. Hirshfield, Court of Errors and Appeals of New Jersey, March 8, 1899. 


Action by J. B. Hirschfield & Co. 
against Charles M. McCadwallader to 
recover the amount due ona promissory 
note, of which the following is a copy, 
with indorsements: 


July 29, 1897. 


One month after date I promise to pay 
to the order of J. B. Hirshfield & Co. 
two hundred and ninety-four 70-100 
dollars, at People’s Bank, New York 
City. Value received. 

E. M. Cadwallader. 


[Indorsed] C. McM. Cadwallader. 
J, B. Hirshfield & Co. 

Held. 1. While the indorsement of a 
party on the back of a negotiable prom- 
issory note, prior to that of the payee, 
standing alone, does not express or im- 
ply any contract upon the part of the in- 
dorser because of such signature, yet 
the note, upon proof of its execution 
and indorsement, is admissible in evi- 
dence us the basis of proof of the real 
engagement between the parties there- 
to. 

2, Whether any liability at all arises 
against a party so signing such note on 
the back thereof, in connection with 
extrinsic proof of the intention of the 
party so signing, or, if liability be found, 
_whether it be that of maker, surety, 
guarantor or indorser, where the facts 


are in dispute, or where there is evi- 
dence tending to establish more than 
one conclusion in respect thereto, or 
where the facts are not in dispute, yet 
different conclusions can be reasonably 
and legitimately reached, are questions 
which, under proper instructions by the 
court, must be left to the jury to deter- 
mine. 

3. Where there is evidence tending to 
establish that the defendant so signing 
such note on the back thereof, intended 
to become the maker thereof or a surety 
thereon,and where there is also evidence 
tending to establish that he only intend- 
ed to become a second indorser, the 
question in dispute—of whether the con- 
tract was only that of a second indorser, 
or that of a maker or surety—must be 
determined bythe jury. The only ques- 
tion which the trial court can determine, 
upon a motion to direct a verdict for the 
defendant, is whether there is any evi- 
dence to goto the jury to support a ver- 
dict for the plaintiff. The credibility of 
the evidence, the meaning and force 
thereof, and its sufficiency,are questions 
for the jury; and, upon error, their de- 
termination will not be interfered with. 
_ (In this case there was judgment for 
the plaintiff, payee, against the defend- 
ant, irregular indorser). 


POWER OF COURTS OVER NATIONAL BANK RECEIVERS, 


In re Earle, U. S, Circuit Court, E. D. Pennsylvania, February 27, 1899. 


Petition by Earle, Receiver of the 
Chestnut Street National Bank, for an 
order authorizing him to sell certain col- 
laterals—certificates of stock—which 
were held by the bank as pledgee, and 
not as owner, at private sale,‘‘the pro- 
ceeds thereof to be applied by him to 


the part payment of said notes’ etc, 
Dallas C. J. The authority to make 
such a decree is supposed to be conferred 
by section 5234 0fthe Revised Statutes. 
But it is not. That section provides 
that acourt of competent jurisdiction 
may make an order to sell or compound 
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bad or doubtful debts, or for sale of real 
or personal property of the association. 
The order now asked is for neither of 
these. It is obviously not for the sale or 
compounding of a debt,and the property 
which it is contemplated to sell is not 
the property of the association. No 
general advisary or directing power is 
vested in the court, It is for the receiver, 
under direction of the comptroller, to 
collect all debts,dues and claims belong- 
ing to the bank, in accordance with the 


provisions of law. It is only when 
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debts are bad or doubtful, and it is 
deemed expedient to sell or compound 
them, that the court can be called 
upon to make any order respecting 
them. 

The learned counsel of the petitioner 
have referred me to the cases of Ellis v. 
Little,27 Kan.,707 and in re Third Nat. 
Bank, 4 Fed. 775. I find nothing in 
either of them to lead me to doubt the 
correctness of the views I have hastily 
expressed. The petition is dismissed, 
without prejudice, 


BONA FIDE HOLDER UNDER NEGOTIABLE INSTRUMENTS LAW: 
ANTECEDENT DEBT. 


Rosenwald v. Goldstein, city court of New York, general term, March 30, 1899. 


Action by Rosenwald against Gold- 
stein on a note. Defendant offered tes- 
timony to prove the note was diverted by 
the payee, and contended that plaintiff, 
having received it from the payee foran 
antecedent debt, was not a bona fide 
holder. 

Held: The trial justice was right in 
excluding the testimony offered by the 
defendant for the purpose of showing a 
diversion of the note in suit by H. Koch- 
ler & Co. The plaintiff became owner 
of the note prior to its maturity and for 
a valuable consideration and had no no- 
tice of such alleged diversion, The fact 
that plaintiff gave credit on an anteced- 


TAXATION OF BANK PRESIDENTS 


ent debt due from Kochler & Co, to him 
makes him a holder in good faith for 
value. See Laws 1897, c. 612, sec. 51. 
Said section reads: 


**Value is any consideration sufficient 
to support a simple contract. An ante- 
cedent or pre existing debt constitutes 
value, and is deemed such, whether the 
instrument is payable on demand or in 
future time.” 


Even without the aid of the law just 
referred to, the plaintiffs were bona fide 
holders of said note, because they re- 
ceived the same in absolute payment of 
part of the debt due them. 


Judgment for plaintiff affirmed. 


IN GEORGIA. 


Linton v. Childs, supreme court of Georgia, February 10, 1899. 


The words of the act of the Georgia 
legislature which impose a tax of $10 on 
the president ‘‘of each of the banks of 
the state” include the presidents of all 
banks doing businessinthe state. Such 
an act, however, is inoperative when 
sought to be applied to the presidents of 
national banking associations organized 
under the acts of congress, because such 
associations are instrumentalities created 
by congress, and designed to aid in the 


administration of an important branch 
of the public service. The business of 
such an association not being subjected 
to be taxed by the laws of a state, and 
the president being an officer prescribed 
by the act of congress, through whom, 
in part, the business of the association 
must be carried on, a tax on the presi- 
dent, as such, would tend to retard and 
burden the operation of the law which 
provides for the creation and mainten- 
ance of such institutions. 





THE BANKING LAW JOURNAL. 


WAR REVENUE OFFICIAL DECISIONS. 


Recent decisions of G. W. Wilson, Commissioner of Internal Revenue, Washington, D. C., which have 
special relation to the banking business. 


RECEIPTS. 


Receipts presented by anyone other than the depositor 
in person must be stamped. 


TREASURY DEPARTMENT, 
Office of the 
ComMISSIONER OF INTERNAL REVENUE, 


WasuinctTon,D.C., Apri 12, 1899. 


Sir: This office is in receipt of a letter 
under date of March 31, 1899, from Mr. 
M. J. Sweeley, Joy Building,Sioux City, 
Iowa, who writes in reference to the use 
of unstamped receipts by depositors, 
which is not in accord with his construc- 
tion of this office’s ruling, that receipts 
must be presented in person by depos- 
itors in order to be exempt from taxa- 
tion. 

Mr, Sweeley asks to be advised whe- 


ther the following forms of receipts, 
which the country banks are using for 
the purpose of ordering currency to be 
sent them by their city correspondents, 
or for the purpose of transferring a credit 
from one bank to another, can be used 
unstamped: 


[Form No. 1.] Norfolk, Nebr,, March 14,1899. 
Received of Sioux City State Bank five thou- 
sand dollars [$5,000], for my personal use, in 


currency. 
John Smith, Cashier. 


[Form No. 2.] Norfolk,Nebr., March 14, 1899. 

Received of Sioux City State Bank five thou- 
sand dollars [$5,000], for my personal use, for 
credit with the Chase National Bank of New 
York. 


John Smith, Cashier. 
You will please advise Mr. Sweeley 
that a receipt must be presented per- 
sonally bya depositor in order to be 
exempt from taxation. If sent by mail 
or through a third party it must be 
stamped. Therefore, any receipt used 


for the withdrawal of funds standing to 
the credit of a depositor must be stamped 
unless presented in person by the depos- 
itor at the bank from which the money 
is to be withdrawn. 

You will also please notify all banks 
and bankers in your district in accord- 
ance with the above, and inform them 
that the acceptance of unstamped re- 
ceipts, when not presented in person by 
the depositor, makes them liable to the 
penalty imposed in section ro of the act 
of June 13, 1898. 

Respectfully yours, 
G. W, Wilson, Commissioner. 

Mr. J. W. Patterson, 

Collector Internal Revenue, Dubuque, 
Iowa. 

CHECKS, DRAFTS, etc. 


Tax on checks, drafts, or orders for the payment of 
money, domestic and foreign, and definition of such 
instruments. 


Office of Com’r, etc. April 12, 1899. 

Sir: This office is in receipt of your 
letter, under date of April 7, 1899, in- 
closing letter from Messrs. Bolognesi, 
Hartfield & Co., 29 Wall street, New 
York City, who write in reference to the 
stamping of sight and time drafts drawn 
in this country and payable abroad, and 
drafts drawn abroad but payable in this 
country, and also as to why their agents 
in the United States are obliged to pay 
the special tax as brokers, while express 
companies, who advertise the sale of 
drafts, etc., and conduct a business sim- 
ilar to these agents, are not required to 
pay such tax. 

Messrs. Bolognesi, Hartfield & Co. do 
not, it appears, discriminate between 
sight and time drafts and checks. You 
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will please advise these gentlemen as fol- 
lows: 

A check may be defined as an order, 
payable on demand, drawn on a bank or 
banker against a deposit of funds; and 
a check, under the act of June 13, 1898, 
requires but a 2-cent stamp whether 
drawn in and payable in this country or 
drawn in this country and payableabroad, 
or drawn abroad and payable in this 
country. 

A draft may be defined as an order for 
the payment of money drawn by one 
person on another. It differs from a 
check in that it may or may not be drawn 
on a bank or banker,may or may not be 
payable on demand, and may or may 
not be drawn against a deposit of funds, 

Drafts,under the act of June 13, 1898, 
are taxable as follows: 

Drafts drawn in and payable in this 
country, at sight or on demand,2 cents. 

Drafts drawn abroad but payable in 
this country, at sight or on demand, 2 
cents. 

Drafts drawn in this country but pay- 
able abroad, at sight or on demand, 4 
cents per $100, or fraction thereof. 

Drafts drawn in and payable in this 
country, or drawn abroad and payable 
in this country, otherwise than at sight 
or on demand, 2 cents per $100, or frac- 
tion thereot. 

Drafts drawn in this country but pay- 
able abroad, otherwise than at sight or 
on demand, 4 cents per $100 or fraction 
thereof. 

The tax imposed on drafts under the 
act of June 13, 1898, as above described, 
applies to all orders for the payment of 
money drawn singly, with the exception 
of checks which have been hereinbefore 
described. 

In reference to the question of whether 

he agents in the United States of Messrs. 
Bolognesi, Hartfield & Co. are liable to 
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the special tax as brokers, you are re- 
ferred to Treasury decision No. 20919, 
Respectfully yours, 
G. W. Wilson, Commissioner. 
Mr. Chas. H. Treat, Collector Second 
District, New York, N, Y. 


PLEDGE OF COLLATERAL, 

Collateral deposited as security for a credit for $10,cce 
on open account is subject to taxation asa pledge, 
and but one tax on the original pledge, no matter 
how many times the loan 1s borrowed and paid. 


Office of Com’r, etc. April 19, 1899. 

Sir: This office is in receipt of your 
letters of April 8 and April 11, 1899, in 
reference to the following question sub- 
mitted by C. B. Richard & Co., 61 
Broadway, New York city: 

A customer deposits, as collateral security, 
under verbal agreement,a warehouse receipt for 
merchandise represented to be worth $13,000, 
The customer is permitted to draw against this 
collateral up to $10,000. The various amounts 
drawn are charged to the customer on open ac- 
count, and he is credited in the same manner 
with the amounts paid. The indebtedness, 
therefore, varies daily. 


You state that you have informed 
Messrs. C. B. Richard & Co. that a tax 
was imposed, under the circumstances 
above recited, of 2 cents per $1oo or 
fraction thereof on the $10,000, and if 
at any time the $10,000 was paid, but the 
collateral not withdrawn and a new 
credit opened, a new transaction was 
involved and the tax of 2 cents per $100 
would be again required on whatever 
the amount of the loan might be. 

You are advised that your ruling is 
not in accordance with the rulings here~ 
tofore made by this office in similar 
cases, as the warehouse receipt is subject 
to taxation as a pledge, being pledged 
as security for a sum not to exceed 
$1o,oco; and under the amendment, ap- 
proved February 28, 1899, to the act of 
June 13, 1898, relating to a noteor bond 
secured by a mortgage, the warehouse 
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receipt should have stamps affixed tothe 
amount of $4.50 as a pledge, and the 
note, if any, does not require stamps. 
As long as‘ the original collateral re- 
mains pledged as security for a credit of 
$10,000, there is but the one tax on the 
pledge, no matter how many times the 
$10,000, or any part thereof, may be 
borrowed and paid. Should, however, 


any other collateral be substituted for 
the warehouse receipt, the collateral so 
substituted must be stamped as a pledge. 
Respectfully Yours, 
G. W. Wilson, Commissioner. 
Mr. Charles H. Treat, Collector Sec- 
ond District, New York, N. Y. 


ORDERS FOR PAYMENT OF MONEY. 


Orders for payment of money by officers of lodges or 
beneficiary societies.- Modification ot ruling 58 in 
circular 503, revised. 


Office of Com'r, etc. May 1, 1899. 

Sir: This office isin receipt of your 
letter under date of April 18, 1899, 
Stating that you are the treasurer of a 
Masonic lodge and other Masonic bod- 
ies; that you keep your account with the 
First National Bank, and have instruct- 
ed the cashier of said bank to pay the 
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orders upon you as treasurer and charge 
same to your treasurer account,and you 
ask to be advised whether these orders 
when cashed by the bank and charged 
to your account require to be stamped. 

You are advised that an order for the 
payment of money, drawn by one officer 
of alodge or society on the treasurer 
thereof, does not require to be stamped 
if presented for payment directly to the 
treasurer by the party in whose favor 
said order is drawn, but if the order is 
cashed by a bank, or otherwise negotia- 
ted and presented to the treasurer for 
payment by a party other than the one 
in whose favor it was originally drawn, 
it requires a 2-cent stamp. Therefore, 
the orders drawn on you as treasurer of 
a lodge, if cashed by the bank and 
charged to your account as treasurer, 
require a 2 cent stamp. 

Ruling 58 in circular 503, revised, is 
hereby modified in accordance with the 
above. 


Respectfully yours, 
G. W. Wilson, Commissioner. 
Mr. L. T. Wilcox, Cashier Three 
Rivers Nat'l Bank, Three Rivers, Mich, 


NEW LEGISLATION. 


INVESTMENTS BY NEW 


YORK SAVINGS BANKS. 


Text of the bill, signed by Governor Roosevelt April 24, 1899, amending the Banking Law relative to securities 
in which deposits in savings banks may be invested. 


‘Section 1. Subdivision 6 of section 
one hundred and sixteen, of chapter six 
hundred and eighty-nine of the laws of 
eighten hundred and ninety-two, en- 
titled ‘An act in relation to banking 
corporations,’ as amended by chapter 
eight hundred and thirteen of the laws 
of eighteen hundred and ninety-five, 
and chapter two hundred and thirty-six 
of the laws of eighteen hundred and 
ninety-eight, is hereby further amended 
so as to read as follows: 

“Subdivision 6. In bonds and mort- 


gages on unencumbered real property 
situated in this State, worth at least 
twice the amount loaned thereon, Not 
more than sixty-five per centum of the 
whole amount of deposits shall be so 
loaned or invested. If the 
on unimproved and unproductive real 
property, the amount loaned thereon 
shall not be more than forty per 
centum of its actual value. No invest- 
ment in any bond and mortgage shall be 
made by any savings bank except upon 
the report of a committee of its trustees 


loan is 
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charged with the duty of investigating 
the same, who shall certify to the value 
of the premises mortgaged or to be 
mortgaged, according to their best 
judgment, and such report shall be filed 
and preserved among the records of the 
corporation. Also in the first mortgage 
bonds of any railroad corporation of 
this State, the principal part of whose 
railroad is located within this State; or 
of any railroad corporation of this and 
any other State or States connecting 
with and controlled and operated as 
part of the system of any such railroad 
corporation of this State, and of which 
connecting railroad at least a majority 
of its capital stock is owned by such a 
railroad corporation of this State, or in 
the mortgage bonds of any such railroad 
corporation of an issue to retire all prior 
mortgage debt of such railroad com— 
panies respectively; provided that at no 
time within five years next preceding 
the date of any such investment shall 
such railroad corporation of this State 
or such connecting railroad corporations, 
respectively, have failed regularly and 
punctually to pay the principal and in- 
terest of all its mortgage indebtedness 
and in addition thereto regularly and 
punctually to have paid dividends upon 
all its outstanding capital stock during 
the preceding five years, at the rate of 
not less than 4 per centum per annum; 
and provided further, that at the dateof 
every such dividend the outstanding 
capital stock of such railroad corpora- 
tion or such connecting railroad com- 
pany, respectively, shall have been equal 
to at least one-half of the total mort- 
gage indebtedness of such railroad cor- 
porations, respectively, including all 
bonds issued or to be issued under any 
mortgage securing any bond in which 
such investment shall be made. Alsoin 
the mortgage bonds of the following 
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railroad corporations: The Chicago 
Northwestern Railroad Company; Chic- 
ago, Burlington & Quincy Railroad 
Company; Michigan Central Railroad 
Company; [Illinois Central Railroad 
Company; Pennsylvania Railroad Com- 
pany; De!aware & Hudson Canal Com- 
pany; Delaware, Lackawanna & Western 
Railroad Company; New York, New 
Haven & Hartford Railroad Company; 
Boston & Maine Railroad Company; 
Maine Central Railroad Company; 
provided, that at the time of making 
such investment the said railroads shall 
have earned and paid regular dividends 
of not less than four per centum per an- 
num in cash on all their issues of capital 
stock for the ten years next preceding 
such investment, and provided the cap- 
ital stock of any of said railroad corpor- 
ations shall equal or exceed in amount 
one-third of the par value of all its 
bonded indebtedness; and further pro- 
vided that all bonds hereby authorized 
for investments shall be secured by a 
first mortgage of the whole or a part of 
the railroad property actually in the 
possession of and operated by such 
company; also in the first mortgage 
bonds of the Fonda, Johnstown & Glo- 
versville Railroad Company, or in the 
mortgage bonds of said railroad company 
of an issue to retire all prior mortgage 
debts of said railroad company, and 
provided the capital stock of said rail- 
road company shall equal or exceed in 
amount one-third of the par value of all 
its bonded indebtedness; and provided 
also that such railroad be of standard 
gauge of four feet eight and one half 
inches, Not more than twenty per cen- 
tum of the whole amount of deposits of 
any bank shall be loaned or invested in 
railroad bonds, and not more than five 
per centum of the deposits of any bank 
shall be invested in the bonds of any 
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one railroad. Street railroad corpora- 
tions shall not be considered railroad 
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subdivision. 


‘Sec. 2. This act shall take effect im- 


corporations within the meaning of this mediately.” 


THE NEGOTIABLE INSTRUMENTS LAW. 


From data furnished by Frank W. Tracy, Springfield, Ill., Chairman Committee on Uniform Laws, American 
Bankers’ Association. 


Since the publication of the April 
Journal, word has been received that 
the Negotiable Instruments law has 
also passed the State of Wisconsin. This 
is the last legislature that will act upon 
the bill this year. The record for 1899 
now shows a total of seven states, and 
the District of Columbia, which have 
passed the bill, This is very commend. 
able progress. The Chairman of the 
Committee writes that he has no doubt 
the committee ‘‘will be able to pass the 
bill in as many states next winter, as we 
have now got the ball rolling, and it will 
roll with increased momentum,”’ 

We republish from the April Journal 
with the addition of Wisconsin, to bring 
it down to date, a record of the progress 
of the Negotiable Instruments Law, 
showing all the States in which it has 
been enacted, to the present time, and 
the year of passage. 


New York. 

Connecticut. 

Colorado, 

Florida. 

Virginia. 

Maryland. 

Massachusetts; (but by act 
taking effect March 6, ’g9, 
passed over the Governor's 
veto, sight drafts are al- 
lowed three days of grace, 
thus modifying the N.I.L. 
under which no grace is 
allowed). 

District of Columbia. 

Washington. 

Oregon. 

North Carolina. 

Utah. 

Michigan. 

Tennessee. 

Wisconsin, 

Grand total to date: 14 States and 


1897. 


1898. 


1899. 


the District of Columbia. 


THEORY VERSUS PRACTICE. 


Contributed by Frank Blacklock, Expert Accountant, Baltimore, Md. 


In no profession has discrimination. 
in being able to correctly reduce theory 
to practice, to be learned so thoroughly 
as in accountancy. To produce a sys- 
tem of accounting from the theory sug- 
gested, of what is required, that will 
work well in every day practice, is no 
small accomplishment. The system that 
has proven excellent in one line may 
prove total failure in another, To in- 
troduce a new idea which will make less 
work for an already overworked office 
force will be to command more employ- 


ment in that circle; but to suggest 
changes which make complex that which 
should be simple will only lead to 
embarrassment in the future. It is often 
thought sufficient praise to say of one 
that he is eminently practical, proving 
that theoretical people are seldom suc- 
cessful 

No accountant should allow himself to 
become theoretical, but should ever bear 
in mind the result to be arrived at. His 
judgment should ever be in that state of 
absolute calmness that he will be at all 
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times ready to recognize as truth the 
opposite to that which he was at first 
led to infer would be the result of his 
investigations when the case was first 
presented to him. It often happens 
that professional work will come to the 
public accountant accompanied with 
theoretical suggestions of what should 
be the result that will develop on search- 
ing investigation, a practical result en- 
tirely at variance with the line of pro- 
cedure first suggested. 

But little professional work comes to 
the practising accountant that does not 
present phases of improvement on the 
instructions as to the manner of doing 
the business presented. Every once in 
a while the public accountant will come 
in professional contact with some pat- 
ented system of bookkeeping that some 
glib salesman has induced the proprietor 
to invest in, involving the most intricate 
propositions of accounting. This has 


been handed over to a bookkeeper to 
work out the details as they arise, and 
confusion worse confounded is produced 
by a clerk who can hardly keep a single 
column cash book in proper balance. 
This patented ledger, cash book, and all 
the other books that can be loaded on 


the victim will be worked into that 
counting-room until pandemonium 
reigns supreme and the whole network 
resolves itself into a fabric of theory. 
Unless the bookkeeper is a superior man 
he will be in the position of those who 
have bought a patent spokeshave or a 
new kind of cuff-button,or potato-peeler 
from some traveling peddler, which can 
only be manipulated by the seller. 
Bankers, of a]l men, are practical, for 
no theoretical mind or visionary person 
will ever be able to rub through the 
variations that beset the career of the 
successful banker of the community, 
This is probably the underlying reason 


297 


why so many banks still cling to the old- 
fashioned and cumbersome way of keep- 
ing their books, resisting changes as in- 
novations, which in a vast majority of 
cases are merely theoretical. But such 
conservatism should not be carried too 
far. Aselectricity may supersede steam, 
so steam has supplanted water as the 
means of transportation; thus improved 
methods and labor-saving devices are to 
be had among progressive accountants, 
but changes of any moment in a set of 
accounts should only be introduced by 
an expert accountant of recognized 
standing and not by traveling peddlers 
of impractical ideas, who propose to show 
a patent way for finding anerrorin a 
trial balance by some sleight of hand, 
utterly ignoring the old-fashioned way 
of digging for the mistake, or who lose 
themselves over a new set of figures in- 
troduced for an example in their im- 
proved methods of calculating interest. 

If public accountants themselves want 
to keep abreast of the times they must 
be quicker to produce results; not hav- 
ing SO many notions as at present is the 
fashion with some, nor relying on red 
lines,so much as a general knowledge of 
the law that bears on the facts they are 
brought in contact with; and thus stop 
the suggestion that is sometimes made 
that public accountants are themselves 
somewhat theoretical, and are not en- 
tirely free from crank notions of how ac- 
counts should be kept, regardless of the 
practical part of the subject. 

Public accountants should be well 
read on the current topics of the econo- 
mics of the day which are now interest- 
ing the public mind, as the income tax, 
profit sharing, general value of electric 
plants, depreciation and the thousand- 
and. one new subjects that are being in- 
troduced into the public mind by the 
press in various forms and shapes. 
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THE MASTER MIND 


Contributed by Frank Blacklock, Expert Accountant, Baltimore, Md. 


Behind every successful enterprise the 
‘‘Master Mind” is to be found. How 
soon the immense mercantile establish- 
ment of the late A. T. Stewart fell to 
pieces after he was gone! Nothing re- 
mains of the once great business which 
he conducted, yet at the time of his 
death every detail was in perfect order. 
After his death everything disappeared. 
The “master mind” was gone! 

It is not always the head of the firm 
that does the thinking for the establish- 
ment. Sometimes the movements are 
directed from an unseendesk. There is 
an anecdote told of an old English bank- 
ing firm who did business underthe name 
of Hobson Bros.& Newcomb. On one oc- 
casion an American tourist went into the 
handsome and richly furnished banking 
house. After seeing the elaborate fur- 
niture and well dressed clerks he looked 
into a corner and saw a plainly-dressed 
man seated at a common wocden desk. 
‘‘Who is that gentleman,” asked the 
tourist? ‘‘Oh,” ‘twas the reply, that is 
Mr, Scrooge.” ‘‘And what does he do?” 
‘Well, he is the only one who signs the 
checks.” Mr. Scrooge was the sole 
owner of the establishment. Entering 
the employ of Hobson Brothers at an 
early age, he had gradually become the 
sole proprietor,and in fact was the ‘“‘Mas- 
ter Mind” of that great banking house. 

The moment an employe comes to the 
conclusion that he will have to render 


more service to his employer than his 
employer pays him for he has arrived at 
the beginning of what will surely lead 
him up to a successful business career, 

Did England ever fully recompense 
the Duke of Wellington for gaining the 
battle of Waterloo, or Nelson for the 
victory of Trafalgar? When we look 
back at our own Washington, Jefferson, 
Monroe and all those great men who 
were the authors of that greatest of all 
written papers, the Declaration of Inde- 
pendence, under which we are the hap- 
piest people in the world, what recom- 
pense did these men receive as compared 
with the work they performed? 

A survey all down the line shows us 
that the service rendered must be far in 
advance of the recompense received if 
we wish toaccomplish anything and leave 
the least impression of our foot prints 
on the sands of time. 

This country is too large and prosper- 
ous for any one employer to have things 
all his own way,should he be inclined to 
take too narrow a view of the situation, 
and if no one else comes along to do 
your work justice, save some money and 
start for yourself, and when you com- 
mence for yourself you will find what 
has been said is true,that to succeed you 
must give more value than you receive, 
and in doing so, you may be sure some 
‘*master mind” willsee your worth and 
offer you better opportunities. 


EQUALIZATION OF TAXATION IN NEW YORK. 


Tne movement for an amendment to the New 
York State Banking Law for the equalization of 
taxes paid by trust companies and banks, has 
not been successful so far as to result in legisla- 
tion at the 1899 session. Itis hoped, however, 
by its promoters, that an equalizing law will be 


passed in 1900, The chief supporters of the 
movement have been the country banks of the 
State. The interests of the large city banks are 
so interwoven with those of thetrust companies, 
that active support has not been given by the 
latter class, 
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This department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, aad expect prompt and careful consideration thereof, without charge. 


The names and places of 


those submitting inquiries are published, unless special request is made to the contrary. 


Carnishment of Bank as Debtor upon 
Certificate of Deposit. 


THE SHIAWASSEE CouNTY BANK, 
DuRAND, Mich., May 12, 1899. 
Editor Banking Law Journal: 

DEAR S1r:—On April 6, A deposited $250 with 
us and took a certificate payable on demand on 
return of the certificate properly indorsed. At 
8:30 a.m. on April roth we were served with a 
garnishee summons by a creditor of A. At 11:30 
a.m. of the same day A presented the certificate 
for payment and payment was refused pending 
the garnishee proceedings. 

A then went toa bank ina neighboring city 
and had the certificate cashed, which 
warded to us for collection 
business, 


was fur- 
in due course of 
We refused payment pending a de- 
cision in the case, and returned it to the parties 
we received it from. 

The case was discontinued without defining 
our liabilities in the matter, and I would be 
pleased to have you answer the following: 

1, Was it proper for us to refuse payment of 
the certificate when in A’s hands? 

2. If so. should we have indorsed the fact 
of presentation and refusal on the certificate? 

3. As this would destroy its negotiability, had 
we the right to do it without A's consent? 

4. Was it proper for us to refuse payment 
after it had passed into the third parties hands? 

Will you kindly answer in the Journal as we 
are desirous to know our duties should we have 
another such case. 

Very Respectfully, 
F, N.. Conn, Cashier. 


In Littlefield v. Hodge, 6 Mich. 326, 
it is held that negotiable paper is not 
liable to be reached by garnishee process 


against the maker before maturity. The 
court said: “ Garnishee proceedings can- 
not stop the currency of commercial 
paper, the negotiability of which is 
recognized and protected, not only by 
the law merchant, but by express statute, 
Garnishee process is not, we think, 


properly applicable to such paper, until 
it has ceased to become negotiable, by 
falling due. The debtor cannot know 
certainly in whose hands his obligation 
may be when it. matures, and his admis- 
sion that such a note is outstanding can- 
not be effectual as an admission of in- 
debtedness to the original holder, of 
such a character asto bea continuing 
liability in his hands, The courts have, 
very generally,in the absence of statutes 
to the contrary, regarded negotiable 
paper as not liable to be reached in this 
way ; and the reasons on which they have 
so decided, are obvious and unanswer- 
able.” 

Answering the questions submitted 
seriatum; 

1. The bank had outstanding its nego- 
tiable certificate of deposit, issued to A, 
and is garnished as A’s debtor, After 
service of the garnishment summons, A 
presents the certificate and bank refuses 
payment. Was this the proper course 
for the bank? 

In Bills v. Nat. Park Bank, 47 N. Y. 
Super. Ct. 302, the bank had issued its 
certified check to A after which it was 
served with a writas A’sdebtor. There- 
after, A presented the check and the 
bank paid it to him. The court held 
this payment proper, saying that the 
most it could have done, even if it had 
officiously exerted itself to aid the at- 
taching creditor, would have been to 
refuse to pay it, and then A would have 
immediately negotiated the check for 
value, and the bank would have been 
compelled to pay it to the transferee; 
that the bank was powerless to prevent 
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such a result,and this being its condition 
when the attachment was served, it was 
not, in any proper sense, a debtor of A 
at the time, 

But this decision was reversed by the 
New York Court of Appeals, (89 N. Y. 
343) and the bank held liable on the 
theory that under the New York statute, 
a debt evidenced by a negotiable secur- 
ity in the hands of the principal debtor 
can be attached by serving the writ upon 
the maker of the security, the attach- 
ment being subject to defeat by a sub- 
sequent transfer of the security to a bona 
fide holder for value; but that payment 
by the maker to the principal debtor is 
no defense to the lien of the attachment. 

We cite the opposing decisions in this 
case as illustrative. No similar question 
has arisen and been passed upon by the 
courts of Michigan, involving present~ 
ment of a negotiable certificate by A after 
bank has been garnished for debt to 
him. We would desire to make a criti- 
cal examination of the Michigan statute 
before expressing an opinion whether 
there was room for a construction sim- 
ilar to that given by the New York 
court of appeals; and lacking present 
opportunity for this, would say, that 
while a bank in Michigan might be jus- 
tified in paying its negotiable certificate 
to A, after service upon it of writ of 
garnishment for debt to A, the course 
which the bank pursued in the present 
case, in refusing payment,commends it- 
self to our judgment as the safest one, 
in the absence of express judicial sanction 
for making such payment. 

2. Refusing payment, it is, however, 
no part of the bank’s duty to indorse 
the fact of presentment and refusal on 
the certificate. 

3. It would have no right so to do. 

4. The bank might have safely paid 
the certificate to the bank which cashed 
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it for A, assuming the latter was a bona 
fide purchaser for value. The fact of 
presentment and refusal did not make 
the certificate, not otherwise overdue, 
past due as to one purchasing in ignor- 
ance thereof. Parsons, quoted by Dan- 
iel, Neg. Inst., sec. 783, says: 

“Ifthe paper be demanded and re- 
fused within that period, before the 
termination of which there is no pre- 
sumption of dishonor, a taker after such 
demand and within that period, having 
no notice or knowledge of the demand 
or refusal, cannot be affected by it.” 

The same principle is expressed by 
the Negotiable Instruments Law, now 
enacted in Michigan, to the effect that 
a holder in due course is one who ‘‘be- 
came holder of it before it is overdue, 
and without notice that it had been pre- 
viously dishonored, if such was the 
fact.” 


Payment of Forged Check After 
Notice. 


BoROUGH oF MANHATTAN, N. Y., 
May g, 1899, 
Editor Banking Law Journal: 

DEAR SIR:—In payment of an account, A 
mails his check to B, who lives in another part 
of the city, omitting street number. Letter 
does not reach B, but is delivered by carrier to 
another party of same name, residing about a 
mile distant. B learns of mailing of check and 
non-delivery, calls at bank on which drawn, 
states facts and requests that if outstanding 
check, not received or indorsed by him, comes 
in, not to pay same. In the meantime, the other 
B forges indorsement and has the check cashed 
by a storekeeper, who deposits in bank and 
same comes through clearing house and is paid 
after B has notified the bank not to pay. 

Is nota bank obliged to heed the stop-order 
of the payee of a check under such circumstan- 
ces? Who, legally, is the loser? 

Second Assistant Cashier. 


If there had been no notice and warn- 
ing by the payee to the bank which paid 
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the check, the ultimate loss in this case 
would rest upon the storekeeper. The 
indorsement of the check by the party 
of same name as the payee was a forgery, 
and the bank paying the same could not 
charge amount to its depositor, but 
could recover the payment from the bank 
receiving it, which, in turn, could re- 
cover same from the storekeeper. The 
real payee, not having received or col- 
lected the check, would still be entitled 
to the amount of his account from the 
drawer of the check. Or by adifferent 
remedy,leading to same ultimate result 
(as illustrated by the case of Farmer v. 
Peoples Bank, supreme court of Tenn- 
essee, 15 B, L. J. 652) the true payee, 
although never receiving the check, 
might ratify the collection, and recover 
the proceeds of the check from the 
storekeeper. 

It remains to be considered whether 
the fact that the payee notified the 
drawee bank of the non-delivery of this 
check and warned it against payment, 
before the check was paid by the latter, 
is sufficient to shift the loss from the 
storekeeper and the 
drawee bank. 

Without going into the question whe- 
ther the payee of a check succeeds to 
the right of the drawer to order the bank 
not to pay it, so as to make its subse- 
quent payment without authority, it 
would seem that the receipt by the 
drawee bank of the notice and warning 
from the payee, would make its subse- 
quent payment of the check while in 
possession of the information given by 
the payee, such an act of negligence as 
would debar it from recovering the 
money paid. 

The case which we published in our 
January, 1899, number (see fp. 9, 43) is 
very similar in principle. After the re- 
ceipt,and while in possession ofinform- 


burden it upon 
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ation conveyed by letter of advice of 
the drawer of drafts drawn, that a de- 
scribed draft had been drawn upon it 
for $76, a New York bank certified and 
paid such draft, raised to$7,600. In its 
action to recover the money paid from 
the collecting bank, the court held that 
the collecting bank was entitled to have 
a jury pass upon the question whether, 
with such knowledge in its possession, 
it was culpable negligence on the part 
of the certifying bank to pay the check; 
and if the jury should findin the affirm- 
ative the money could not be recovered 
from the collecting bank, after the lat 
ter had paid it over to its principal in 
good faith. 

Upon the authority of this case, we 
would say that the drawee was guilty 
of such negligence in the present case, 
in paying a forged check after notice 
and warning by the true payee not to 
do so, as would debar its recovery of 
the money from the bank collecting it. 
The ultimate loss, therefore, would fall 
upon it. It cannot recover the money, 
nor charge the amount to its depositor, 
who would remain liable to the payee 
upon the account for which the check 
was given, the same having neither 
been received nor collected by such 
payee. 


ee = 


Payment of Note “On or before’’. 


New York, May 8, 1899. 
Editor Banking Law Journal: 

Dear Sir:—A executes his note to order of B 
for $5,000, with interest, payable on or before 
six month after date at the——Nat’l. Bank, 
New York. Atthe expiration of three months, 
A deposits the $5,000 with three months interest 
in the bank where payable, with instructions to 
pay the note on presentation; also notifies B of 
the deposit with intention to take up the note. 
B writes A that the note has passed out of his 
hands, having been indorsed by him to C and 
sends A the name and address of C. I beg to 
inquire, 
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1. Is it the maker's duty to notify the present 
holder of the deposit in bank? 

2. If the maker omits to do so, and the note 
is not presented at bank by C until the expira- 
tion of the six months, is C entitled to three or 
six months interest, deposit remaining in bank 
meanwhile. 

3. Generally, what is the course necessary to 
be followed by the maker of a note payable at a 
bank ‘‘on or before”a certain date, with interest, 
as to taking up same ‘‘before” the date limited, 
sO as to stop running of interest. 

An answer in the Journal will oblige 


Subscriber. 


This note is governed by the Nego- 
tiable Instruments Law of New York, 
which expressly provides that an instru- 
ment is negotiable though payable ‘‘on 
or before a fixed or determinable future 
time specified therein,” (§ 23). The fixed 
time of maturity of the instrument is six 
months after date, but the words ‘‘or 
before” give the maker the option to 
pay the note before that time, and thus 
save the interest which would otherwise 
thereafter accrue, 

This being the maker’s right, the 
problem presents itself, what is the 
practicable way of exercising this right 
at the end of three months? 

We do not think the mere deposit in 
the bank of the amount then due, and 
notice to the payee, would be a sufficient 
exercise of the maker’s option, so as to 
stop the running of interest, where the 
note has passed out of the payee’s hands. 
The note being negotiable under the law, 
the maker creating it and putting it out 
with the option of hastening its maturity, 
must be deemed to do so with knowledge 
that the note may pass from hand to 
hand and that, to properly exercise such 
option betore the date of maturity fixed 
therein, he must first ascertain the 
present holder, and make a legal tender 
of the amount then due, to him. 

The present holder of the note being 
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found, (as is the case here) is it a suffi- 
cient exercise of the option—in other 
words, a sufficient legal tender—for the 
maker to notify him that the amount is 
in bank with three months interest, to 
take up the note, or must he make an 
actual tender of the money to the holder 
in person,to stop the running of interest? 

The Negotiable Instruments Law 
(§130) provides that ‘‘if the instrument 
is, by its terms, payable at a special 
place, and he (the maker) is able and 
willing to pay it there at maturity, such 
ability and willingness are equivalent to 
a tender of payment upon his part.” 
Here, of course, if no option had been 
exercised, and the principal and six 
months interest were in bank at maturity, 
the deposit would be sufficient to stop 
the running of interest. Whether a 
notice to the holder at the end of three 
months, that the principal and interest 
to date were deposited in bank to take 
up the note,that the option to pay before 
the due date was exercised,and request- 
ing presentment of the note at the bank 
for payment, would be sufficient to 
“mature” the note, under this section, 
so that the deposit would be equivalent 
to a tender, is an open question. Prob- 
ably it would be held sufficient; but to 
be absolutely safe, a personal tender of 
the money might be advisable. 

The above conclusions, it must be un- 
derstood, are mere opinion; there is no 
judicial authority upon which can be 
based a positive answer to the question 
of the sufficiency of the mode of exercis- 
ing an option to pay a negotiable note, 
made payable at bank, with interest, 
‘‘before”’ the date fixed, which has been 
indorsed away by the payee. But it 
seems reasonable to conclude, as we 
have, that mere deposit in the bank and 
notice to the payee, would be insufficient, 
while deposit and notice to the present 
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holder would probably be sufficient; 
although personal tender of the amount 
would place the matter beyond question. 
Further, we think, if the maker was un- 
able to find the present holder, his option 
to pay before maturity, would be worth- 
less and he would have to pay principal 
and interest to maturity; for the note is 
negotiable under the law,and he_ issues 
it, knowing that it may not be destined 
to remain in first hands. 


A Question of Protest Fees. 


X Bank,Conoes, New York, May 10, 1899. 
Editor Banking Law Journal: 

DEAR S1r:—This bank received from the Bank 
of S, for collection, the following note. 


Cohoes, N. Y. February 2, 1899. : 


: $150. : 
: Three months after date I promise to pay : 
: to the order of Alexander Jones, one hun- ° 
: dred and fifty dollars at the X Bank,Cohoes : 
: New York, value received. : 
: J. Smith Brown, 


Indorsed; Alexander Jones. 
Pay to order of X Bank, Cohoes, 
N. Y. for collection and credit to 


account of Bank of S. 


On May 2nd, 1899, the day of maturity, the 
Bank of S wired this bank as follows: ‘‘Hold 
Brown’s note six days without protest.” We 
did so, and on May 8th, Brown not having 
money in bank to pay note at any time at or 
since maturity, we regularly protested. Bank 
of S being advised,objects to being debited with 
protest fees. Under such circumstances,should 
we have protested note and can we charge fees 
to Bank of S? 


X Bank, 


Protest for non-payment at maturity 
is the regular practice of collecting banks, 
done in the interest of the owner, to 
provide convenient proof of dishonor,for 
recourse upon indorsers. But here, at 
maturity, the owner, the Bank of §S, in- 
structed the collecting bank to hold the 
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note without protest for six days. Un- 
less the prior indorser, Alexander Jones, 
consented to this extension, he would be 
discharged for failure of demand and 
notice at maturity, and protest six days 
thereafter would be unavailing to hold 
him. 

But, for all the X Bank knew, Alex- 
ander Jones might have had an under- 
standing with the Bank of S,consenting 
to six days extension and the X Bank 
might be justified, under the circum- 
stances in the absence of specific advice, 
in assuming that he did. Then the 
practical question would be, where an 
indorser, at maturity, verbally consents 
to an extension of six days in time of 
payment by the owner to the maker, is 
he entitled to demand and notice of dis- 
honor at the expiration of that period? 
It has been held in several cases that 
where an indorser agrees to an extension 
of time of payment, this constitutes a 
waiver of demand, protest and notice. 
Ridgeway v. Day, 13 Pa. St. 208; Bar- 
clay v. Weaver, 19 Pa. St. 396; Bank v. 
Wakles, 4 Harr. (Del.) 429; Bank v. 
Moore, 37 N. H. 539; Cady v. Bradshaw, 
116 N. Y. 188, 191, 192. 

So, looking at the matter either from 
the standpoint that the indorser did not 
consent, and was, therefore, discharged 
by omission of demand and notice at 
maturity, or from the standpoint that he 
did consent to the extension, and there- 
by waived demand ,protest and notice— 
in either event, there was no necessity 
for protest at the end of the six days, 
and the X Bank is not entitled to charge 
the protest fees to the Bank of S. 


No Protest Instructions. 


SMITH CENTRE, KANsAs, April 27, 1899. 
Editor Banking Law Journal: 
Dear S1r:—Our bank receives in the mail for 
collection a check on another bank here, bearing 
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indorsement of payee, of another party, and of 
forwarding bank. Across the face of check is 
written in red ink ‘tno pro.”, but nothing is 
said about omitting protest in letter of trans- 
mittal. Payment is refused and our notary 
protests check,according to our regular custom, 
Correspondent bank now objects to being charg- 
ed with protest fees. Are the fees chargeable 
in such case? 
Kansas Cashier, 


We presume the writing across the 
face of the check “‘no pro” must be con- 
strued as an instruction not to protest, 
binding on all the parties thereto, and 
that protest fees are not chargeable. 
This point has been a matter of conten- 
tion between bankers for at least a gen- 
eration. 


Certification by Telephone. 


New York, May 4, 1899. 
Editer Banking Law Journal: 

Dear Six:—A bank in an interior city in the 
state telephones a New York bank in substance 
thus: 

‘*Party here has check of A. B. drawn on your 
bank for $500. Is it good?” 

The New York bank answers over the tele- 
phone: ‘Yes, A B’s check is good for $500.” 

On the faith of this, interior bank cashes 
check, but when presented to the New York 
bank, A B has drawn down his account to less 
than $50, so that payment is refused. 

Is the New York bank liable to the interior 
bank by reason of its statement over the tele- 
phone? K. 


Verbal certifications ‘‘don’t go” in 
New York, and no bank or other pur- 
chaser should rely on a telephonic com- 
munication from a New York drawee 
bank that acertain check is ‘‘good,” 
By section 220 of the Negotiable Instru- 
ments Law of New York. 


‘‘The acceptance of a bill is the signi- 
fication by the drawee of his assent to 
the order of the drawer. The acceptance 
must be in writing and signed by the drawee. 
It must not express that the drawee will 
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perform his promise by any other means 
than the payment of money.” 

Further by section 323 it is provided: 

‘‘Where acheck is certified by the 
bank upon which it is drawn, the certi- 
fication is equivalent to an acceptance,” 

Outside parties, cashing drafts and 
checks on New York banks, should get 
these rules firmly fixed in mind, It 
seems natural enough to inquire by tel- 
ephone if acertain check is good, and 
the answer doubtless truly states the 
condition of the drawer’s account at the 
time; but regarded as a certification, it 
is absolutely woithless, and should not 
be relied on. 


BRIEF REPLIES. 


J. D., California.—A decision on the 
very point you inquire about was ren- 
dered by the Supreme Court of Califor- 
nia, in December 1897. The case will 
be found reported in the Journal for 
March 18¢8, page 158. It was decided 
that upon the death of a depositor in a 
bank, indebted tothe bank ona note 
not yet matured and having a balance to 
his general credit,the bank,after matur- 
ity of the note, and at any time before 
commencement of action against it by 
the executor for the deposit, may apply 
such deposit towards payment of the 
note. 


Manager, New York.—You will find 
the decision of the New York Supreme 
Court, Appellate Division in Lockwood 
v. Manhattan Storage & Warehouse 
Company, ini5 B.L. J. page 228. _ Itis 
held: The legal relation which a safe 
deposit company holds to the renter of 
a safe deposit box, is that of bailee or 
depositary for hire; and this imports an 
obligation upon the part of the depos- 
itary to safely keep the goods committed 
to its care and to redeliver the same, 
unless prevented by some cause for 
which it is not responsible. When a 
renter has proved the deposit of goods 
and the failure of the depositary to pro- 
duce on demand,he makes a prima facie 
case, and the depositary, to escape lia- 
bility,must explain and excuse its failure 
to produce by showing some reason 
which would relieve it from liability. 
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CURRENT NEWS AND TOPICS. 


Embracing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value ot this department. 


The programme of the Fifteenth Annual Con- 
vention of the Texas Bankers’ Association, at 
Turner Hall, San Antonio, Texas, May 9, 10 and 
11, 1899 is as follows: 


Programme. 


May oth, Morning Session. 

Call to order by the President. 

Prayer, By Rev. R. M. Hall. 

Address of welcome by Hon. Marshall Hicks, 
Mayor of San Antonio. 

Response, by Mr. J. W. Blake, of Mexia. 

Address of the President. 

Report of the Secretary. 

Report of the Treasurer. 

Report of Executive Committee. 

Report of Standing Committees. 

Report of Special Committees. 

Report of Districts. 

Report of Delegates to Convention of Ameri- 
can Bankers’ Association. 


May gth, Afternoon Session. 
Unfinished Business. 
New Business. 
Address, ‘‘The Banker as a Citizen” by T. S. 
Henderson, of Cameron, 


May roth, Morning Session. 

Prayer, by Rev. J. M. Moore. 

General Discussion,‘‘Cattle interests of Texas 
and diversification of crops,” led by Geo, E. 
Webb, of San Angelo, all members partici- 
pating. 


May roth, Afternoon Session. 
Address, ‘‘The Humors of Banking,” by E. 
Rotan, of Waco, followed by General Ex- 
perience talk,led by G, A. Levi, of Victoria. 
A reception, tendered by the Bankers of Sana 
Antonio, wii] be held at Turner Hall, Com- 
mencing at 8 o’clock P. M, 


May 11th, Morning Session, 
Prayer, by Rev. D. S. Harris. 
Address, ‘‘The Bankruptcy Law,” by Judge 
O. E. Dunlap, Waxahachie. 
Discussion led by Hon. T. S, Smith. 


May 11th, Afternoon Session, 
Election of Officers. 


Selection of time and place for next annual 
meeting. 

Appointment of Delegates to American Bank- 
ers’ Association Convention. 

Adjournment, 


The Canadian Bankers’ Association at its re- 
cent meeting concluded against the proposition 
to establish a Canadian mint, for the following 
reasons: 

(1.) Because the operation of a mint will result 
in lossto either the miner or the government, 
according as one or the other is made to bear 
the expense of coinage. 

(2.) Because a better and far more widespread 
market for gold bullion is provided by the banks 
than can be supplied by a mint. 

(3.) Because the intrinsic value of the metal is 
not enhanced by its conversion into coin,bullion 
being frequently preferable for the purpose of 
international exchange and settlement. 

(4.) Because experience has demonstrated that 
paper is preferred to gold coin asa circulating 
medium, and bullion minted in Canada will not 
be retained in the country. 

(5.) Because the coinage of gold would intro- 
duce an elementof uncertainty and disturbance 
in the currency system, prejudicial to the com- 
mercial and industrial interests of the Dominion, 


The bill to reduce the legal rate of interest to 
5 percent. in New York State was defeated in 
the Assembly. The greatest opposition thereto 
was developed on behalf of the merchants of the 
State, while the banks took no active interest in 
opposing it. 


The First National Bank of Chicago has 
adopted a plan of pensioning officers and em- 
ployees after they have been in service fifteen 


years. It also proposes to pay a pension to 
their heirs incase of death. The plan adopted 
by the First National Bank is to create a fund, 
to which each officer and employee is to contri- 
bute 3 per cent. per year of his salary,the money 
to be paid in equal monthly instalments, which 
will be deducted from their monthly pay. A 
general rule is made that no pension is granted 
until they have completed fifteen years or more 
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of service, and attained the age of sixty years. 
At this age they can retire if they wish, or the 
bank may require them to. At the age of sixty- 
five, officers or employees must retire, unless 
the bank especially desires their services. The 
plan provides for a certificate of health from a 
physician approved by the bank on the second 
day of January of each year. 

The other large banks in Chicago are discuss- 
ing the proposition of following the actionof the 
First National. Credit for the latter is due to 
Vice-President J. B. Forgan, who received his 
early training in the Canadian banks. Mr. 
Forgan says: ‘‘The 250 employees of this bank, 
from the Officers to the janitor, have signed the 
papers and become members, The system 
went into operation May1. Aruleof the sys- 
tem is that all employees who are henceforth 
taken in must become members and subscribe 
to the fund. With the present employees it is 
optional, but the fact that all employees have 
come into it leaves nothing to add on that score. 
The bank voluntarily contributes money to the 
fund,while each officer and employee is required 
to contribute 3 per cent. of his year’s salary, 
payable monthly. The general rule is that no 
pension shall be granted until the empioyee has 
served fifteen years, and has arrived at the age 
of sixty. Nevertheless, the officers may exer- 
cise discretion, regardless of the rules, if there 
are instances warranting suspension of the 
rules.” 

The system is copied after the pension organ- 
ization of the Bank of Montreal and other Can- 
adian banks, and is understood to be generally 
in use in Europe. In the event of retirement 
or dismissal,all payments will be returned with- 
out interest. 


The Corn Exchange Bank of New York is 
evidently finding the establishment of branches 
profitable. In addition to the Hudson River 
Bank and Astor Place Bank, lately acquired and 
established as branches, it has now opened a 
third new branch atthe corner of Spring street 
and Broadway, to be known asthe ‘‘Corn Ex- 
change Bank, Broadway Branch”, 


The Sioux City, Iowa, Bureau of Credits has 
adopted the following resolutions bearing on 
the action of the New York Clearing House 
banks in charging for the collection of out of- 
town items: 

Whereas, An effort is being made by this As- 
sociation,as well as associations in other jobbing 
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and manufacturing cities to curtail the use of 
personal checks on country banks on account 
of the unfairness of the method, as well as the 
expense and waste it entails, and 

Whereas, It is unfair as between the dealer 
who complies with the terms of purchase, by 
remitting bank exchange and the one who re- 
mits a check on his home bank, and 

Whereas, It is unfair as between jobbers, be- 
cause under present methods on the part of the 
banks some can use checks from certain custom- 
ers without expense, while others cannot do so; 
and 

Whereas, It is a wasteful, unsafe and cum- 
bersome method, which banks and jobbers alike 
agree is a nuisance and a burden; and 

Whereas, There is no good reason why a job- 
ber should be compelled to accept a check on 
which there will be an expense for collection, 
any more than a retail merchant should be com- 
pelled to accept a plugged dollar for a dollar 
purchase,or why a bank should bear the expense 
and loss in interest for the time consumed in its 
collection, Therefore, be it 

Resolved, That the action of the New York 
Clearing House in making a uniform charge for 
collections on all checks drawn on country 
banks, thus placing all jobbers and manufact- 
urers on an equal footiug as tothe expense of 
collecting such checks, is hereby highly com- 
mended. 

Resolved, That this Association recommend 
to Clearing Houses in all jobbing cities that a 
similar rule be adopted and carried out 


‘*Accountics’ the Office Magazine, which makes 
a specialty of subjects of interest to the profes- 
sion of Accountants, has removed from 260 
West Broadway tothe Lancashire Building, 25 
Pine Street, New York City. The publishers 
have enlarged and made various improvements 
in the magazine as shown by recent issues, and 
the paper is an able representative of this 
special class. 


Savings bank officers in New Haven say that 
while no action has been formally taken, a 
meeting of bank officers has shown an agree- 
ment of opinion in favor of the reduction of the 
dividend rate after next June from 4 to 3% per 
cent. The three banks in New Haven are the 
first in the state to reduce,but are almostcertain 
to be followed soon by the other city savings 
banks in Connecticut, the country savings 
banks coming in laterone byone. As indicated 
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by recent signs in New Haven the reduction is 
sure to be attended by a quick fallin the inter- 
est charge on realty mortgages. In Bridgeport 
it has already fallen from 5to 4% per cent. 
regularly, and in New Haven large first-class 
realty loans have been recently made as low as 
4 per cent. 


The Comptroller of the Currency has com- 
piled a statement of the condition of the na- 
tional banks of the country at the close of bus- 
iness on April 5. It shows that the total resour- 
ces of the banks on that date were $4,639,138,- 
160; the loansand discounts were $2.403,410,895; 
United States bonds to secure circulation, $233,- 
731,140; specie held in reserve, $364, 162,552,and 
legal tender notes, $110,235,423. Among the 
liabilities were: Capital stock paid in, $607,262,- 
570; surplus funds, $246,169,893; undivided 
profits,$93,687,856; unpaid dividends, $1,932,494; 
individual deposits, $2,437,223,420. The aver- 
age reserve held was 30.89 percent. As com- 
pared with the statement preparedin March last, 
the current statement shows a gratifying im- 
provement in business throughout the country. 


Gov. Roosevelt has signed Senator Goodsell’s 
bill incorporating Ensign O. Beale, Daniel E. 
Lynch, John Farrell, William S. Waddy and John 
H. McCrahon as the American Bond and Mort- 
gage Guarantee Company, with a capital of $1,- 
000,000, half to be paid in when the company 
begins business. The principal office will be in 
New York city, but the company may, with the 
consent of the State Superintendent of Banks, 
establish branches and agencies throughout the 
United States or elsewhere. In addition to the 
general powers and privileges, as the same are 
declared in chapters 687 and 688 and in Article 
IV. of chapter 689 of the Laws of 1892,the com- 
pany shall have. 

1. Power to guarantee the legality, payment 
and performance of obligations and contracts, 
and the titles to property, real or personal 

2. To buy, sell, pledge, exchange, hold in 
trust or otherwise, or receive on deposit or stor- 
age, as principal or agent, all kinds of property, 
real, personal or mixed, and to advance, as 
principal or agent, moneys,securities and credit 
upon the same. 


ADVERTISING MANAGER'S COLUMN, 

Although 
launch owners have, for some time,demanded a 
gasoline motor that was self-starting, and so do 


A Self Starting Gasoline Engine. 


3°7 


away with the exertion necessary to get such 
engines under motion, it has only been about 
one year that such engine has been on the mar- 
ket, and but recently that it has been offered to 
the public in general. As thisis, at present,the 
only self-starting and reversing launch engine 
in the world, the manufacturers have not tried 
to push the sale until they had proven to their 
entire satisfaction (after two years of hard ser- 
vice in a United States Government Launch) 
that the engine was reliable in the special fea- 
tures they were striving for. That such engine 
is a complete success is demonstrated from the 
fact that the United States Government has since 
placed an order for another similar engine, and 
also from the many other engines of this type 
that have been sent out. 

The engine is started from a dead standstill, 
or reversed by simply moving a light reverse 
lever, and, having three cylinders and cranks, it 
is smooth and steady in its running. 

The Wolverine Motor works of Grand Rapids, 
Mich. who build these motors under their own 
several patents, also build single and double 
cylinder reversible and nonreversible gasoline 
engines, also reversing propeller wheels, as well 
as complete launches from sixteen to sixty feet. 


A novel invention and one that is appreciated 
by every housewife is Towers patent revolving 
wardrobe hook used on the under side of closet 
or wardrobe shelves. The ladies like it because 
it keeps their clothing neat and prevents that 
tired, wrinkled appearance, and because they 
can turn it around toselect the garment wanted, 
The men like it because it is cheap, unbreakable, 
and so easy to put up. 


TAKE IT EASY,—Nothing tends more to pro- 
duce domestic happiness and contentment than 
those surroundings which make home comfort- 
able and pleasant. To accomplish this end 
wealth is not necessary. It requiressimply that 
care and judgment should be used in making 
purchases, and that when anything is taken 
home it shall be something which shall add to 
the general comfort of the family. The poet 
tells us that ‘‘Heaven is not made ata single 
bound,” and it may with equal truth be said that 
a home of comfort is not made at a single pur- 
chase. It isthe little things bought here one 
day and there another; the articles that come 
before us at various times and fill our ideas of 
what is enjoyable, that in the aggregate finally 
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complete our surroundings and makes home, in 
its furnishing,at least happy, and pleasant. An 
easy chair, such as those manufactured by F. 
A. Sinclair, of Mottville, N. Y., is one of the 
things that every home should have. 


In these days whenso much business is carried 
on through the mail, it becomes necessary to 
have an article for the practical work of moisten- 
ing the gum on stamps and envelopes. We 
would call our readers’ attention to the Keeler 
Moistener which stands out as the most conven- 
ient and business-like article for this purpose. 
This article has been in use for a nhumber of 
years in some of the leading banks and business 
offices of the country. The Moistener has many 
points of merit possessed by no other. It has 
lately been improved and cheapened and now the 
retail price is 50 cents each [including extra pad 
and wick]—postpaid. If you use stamps and 
envelopes you would do well to write the man- 
ufacturer and getone. H.L. Keeler,Mt. Holly, 
ay By We a 


‘*The Open Door Policy.” Public opinion on 
this matter varies considerably, as regards its 
application in the Philippines. But, during the 
nextfew months of warm weather the open door, 
and, in fact, the open window will undoubtedly 
be a most popular diversion in our latitude. 
This means much comfort to our people, not- 
withstanding that much danger to children is 
thereby incurred, The rising generation, how- 
ever, need not be the innocent sufferers with 
doors and windows closed in sweltering weather, 
if precaution is taken to insure their safety with 
an article designed specially for that purpose. 
In another column the advertisement appears of 
Motleys’ Safety Gate, descriptive circulars of 
which will be sent to our readers on application 
to P, T. Motley 750 S. Broad St., Phila. 


Smith’s Two Roller Spring Seat Post has been 
on the market now for nearly two years and has 
not failed to give the best of satisfaction where- 
ever it has been tried. We have known people 
to be very prejudiced against anything of this 
kind, so much so that they have plainly stated 
they would not have one as a gift, but when re- 
quested to try it to please some friend,they have 
in every case failed to wantit taken off their 
wheel, and have stated that it was the best at- 
tachment that had ever been put on a bicyle, as 
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it gives comfort and pleasure to the rider and 
they would not think of doing without itin the 
future. 

There is acontinually growing demand for 
the use of an article like this which is a free 
advertiser. Every one who gets one is so 
pleased with it that he takes pleasure, not only 
in riding, butin telling his friends that theY 
may enjoy the same luxury. Joseph N. Smith 
& Co. of Detroit, Mich., the manufacturers, 
whose advertisement is elsewhere published in 
this Journal,write us that they have thousands 
of expressions from riders in high appreciation 
of theirSpring Seat Post. This result is from 
its roller bearing principle, which can not 
fail to satisfy. 


Health and strength are the foundations of all 
business success, How to keep in health and 
how to regain it, when lost, are problems that 
confront most everybody. Time spent in 
strengthening the body pays a larger dividend 
than any otherinvestment. In this connection, 
we invite attention to the advertisement of a 
home Gymnasium, consisting of the Manhattan 
and Hendrickson Exercisers, which require no 
floor space, are simple. durable and easily put 
up, made of the best material, and the price of 
which is within thereach of all. The persistent 
and systematic use of either one of these exer- 
cisers is all that isnecessary to maintain health, 
It widens and deepens the chest, strengthens 
the arms, back and lungs, and invigorates the 
whole system; rests the brainand brings renewed 
vigor to cope with the daily toils of life. 

These exercisers are sold by the Manhattan 
Web Company, 180 Grand Street, New York. 


The advertisement of the Rowley Cheek Pad, 
manufactured by the Rowley Pad Company, 
1273 Euclid Avenue, Cleveland,Ohio,which will 
be found elsewhere in this issue, will interest all 
sportsmen. It was invented by Dr. Rowley, an 
enthusiastic field and trap shot, who recognized 
the fact that a shooter could use with much bet- 
ter result, a gun with less drop at the trap, whe= 
ther on live birds or artificial target, than he 
could possibly use in the field. As all shooters 
cannot afford to have several different guns to 
enable them to always have the one best fitted 
for the different kinds of shooting,this pad which 
costs a mere trifle, removes the handicap that a 
very large proportion of shooters now labor 
under, 
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